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This Declaration, mads as of the 4§Zé&dny of November, 1993,
by BAY COMMUNITIES LIMITED PARTNERSHIP, a Limited Partnership
("Peclarant*);

WITNESSETH:
WHEREAS, the folluwing facts are truet

A. Declarant is the legal or eguitable owner of the real
estate located in Hamilton county, Indiana, described in
A and depicted on Bxhibit B, upon which Declarant intends, but is
not obligated, tc develop a residential subdivision to be known
as Clay Springs.

B. Declarant has or will construct certain improvements and
amenities which shall constitute Community Area.

C. Declarant desires to provide for the preservatrion and
enhancement of the property values, amenities and opportunities
in Clay Springs and for the maintenance of the Tract and the
improvements thereon, and to this end desira to subject the Tract
to the covenants, restrictions, easements, charges and liens
hereinafter set forth, each of which is for the benefit of the
Lots and lands in the Tract and the future owner thersof.

D. Declarant deems it desirable, for the efficiant
preservation of the values and amenities in Clay Springs, to
create an agency to which may be delegated and assigned the
powers of owning, maintaining and administering the Community
Area, administering and enforcing the Restrictions, collacting
and disbursing the Assessments and charges hereinafter created,
and promoting the recreation, health, safoty and welfare of the
Owners of Lots in' Clay Springs.

E. Declarant shall incorporate under the laws of the State
of Indiana non-profit corporation known as Clay Springs
Homaowners Rssociation, Inc. for the purpose ¢ * exercising such
functic-3.

ROW, THEREFORFE. Declarant hereby declares that all of the
Lots and lands in the Tract as they are held and shall be held,
conveyed, hypothecated or encumbered, leased, rented, uses,
occupied and improved, are subject to the following Restrictions,
all of which are declared to be in furtherance of a plan for the
impr. -ment and sale of Lots in the Tract, and are established
and agreed upon for the purpose of enhancing and protecting the




value, desirability and attractiveness of the Tract as a whole
and of each of Residences, Lots and lands situated therein. The
Restrictions shall run with the land and shall be binding upon
Declarant, its successors and assigna, and upon the parties
having or acquiring any interest in the Tract or any part or
parts thereof subjact to such Restrictions, and shall inure to
the benefit of Declarant and its successors in title to the Tract
or any part or parts thereof.

1. pefinitions The following terms, as used in this
Declaration, unless the context clearly requires otherwise, shall
mean the following:

"Architectural Review Board® means that entity
established pursuant to this Declaration for the purposes
therein stated.

“Articles” means the Articles of Incorporation of the
Corporation, as amended from time to time.

"AB8QEgNeNts* means all sums lawfully assessed against
the Members of the Corporation or as declared by this
Declaration, any Supplemental Declaration, the Articles or
the By-Laws.

"Board of Directore" means the governing body of the
Corporation elected by the Members in accordance with the
By-Laws.

"By=Laws " means the Code of By-Labs of the Corporation,
as amended from time to time.

"Clay Springs" means the name by which the Tract shall
be known.

"Community Area" means (i) the Drainage System, (ii)
the Lakes, (iii) the Entry Ways, (iv) any utility service
lines or facilities not maintained by a public utility
company or governmental agency that are located on, over or
below or through more than one Section, (v) any areas of
land (1) shown on any Plat, (2) described in any recorded
instrument prepared by Declarant or its agents, or (3)
conveyed to or acquired by the Corporation, together with
all improvements thereto, that are intended to be devoted to
the use or enjoyment of some, but not recessarily all, of
the Owners of Lots, and (vi) the Swimming Pool and related
facilitles intended for the use and enjoyment of all the
Owners of Lots.

" i " means the area
designated on a Plat as a means of access to a Community
Area.
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“Corporation” means Clay Springs Homeowners
Association, Inc., an Indiana non-profit corporation, its
successors and assigns.

*Declarant” meana Bay Development Corporation, its
successors and assigns to ites interest in the Tract othexr
than Owners purchasing Lots or Residences by deed from
Declarant (unless the conveyance indicated an intent that
the grantee assume the rights and obligations of Declarant).

"Devaelopment Area" means the land described in Exhibit A.

" " means the Hamilton County Drainage
Board, its successors or assigns.

"Drainage System" means the open drainage ditches and
swalas, the subsurface drainage tiles, pipes and structures,
the dry and wet retention and/or detention ponds, and the
other structures, fixtures, properties, equipment and
facilities (excluding the Lakes) located in the Tract and
designed for the purpose of controlling, retaining or
expediting the drainage of surface and subsurface waters
from, over and across the Tract, including but not limited
to those shown or referred to on a Plat, all or part of
which may be established as legal drains subject to the
jurisdiction of the Drainage Board.

"Entry Waye* means the structures constructed as an
entrance to Clay Springs or a part thereof (exclusive of the
street pavement, curbs and drainage structures and tiles)
and the traffic islands depicted on the Plats.

“Gepexral Plan of Developmant: means that plan prepared
by Declarant and approved, if necessary, by appropriate
public agencies that outlines the total scheme of
development and general uses of land in the Development
Area, as such may be amended from time to time.

vLandscape Easement" means a portion of a Lot denoted
on a Plat as an area to ba landscaped and maintained by the
Corporation.

"Laka" means any lake located in the Develcpment Area
and depicted on the Plat and "Lakee" means all of such Lakes.
A numerically designated Lake means the Lake so designated
by such number on the General Plan of Development.

"Lake Access Easement" means the area designated on a
Plat as a means of access to a Lake.

“Lot" means a platted lot as shown on a Plat.

9357370

3




'Lot Development Plan" means (i) a site plan prapared
by a licensed engineer or architect, (ii) foundation plan
and proposed finished floor elevations, (iii) building
plans, including elevation and floor plans, (iv) material
plans and specifications, (v) landscaping plan, and (vi) all
other data or information that the Architectural Review
Board may request with respect to the improvement or
alteration of a Lot (inciuding but not limited to the
landscaping thereof) or the construction or alteration of a
Residence or other structure or improvement thereon.

‘Maintenance Costs" means all of the costs necessary to
keep the facilities to which the term applies operational
and in good condition, including but not limited to the cost
of all upkeep, maintenance, repair, replacement of all or
any part of any such facility, payment of all insurance
with respect thereto, all taxes imposed on the facility and
on the underlying land, leasehold, eassment or right-of-way,
and any other expense related to the continuous maintenance,
operation or improvement of the facility.

*Member* means a Class A or Class B member of the
Corporation and "Members" means Class A and Class B members
of the Corporation.

“Mortgagee” means the holder of a first mortgage on a
Residence.

"Owner" means a Person, including Declarant, who at the
time has or is acquiring any interest in a Lot except a
Person who has or is acquiring such an interest merely as
security for the performance of an obligation.

“ “ means any part of the
Development Area not included in the Tract.

*Person" weans an individual, firm, corporation,
partnership, assoclation, trust or other legal entity, or
any combination thereof.

"Plat" means a final secondary plat of a portion of the
pDevelopment Area rzcorded in the Office of the Recorder of
Hamilton County, Indiana.

"Register o i “ means the document containing
rules, regulations, policies, and procedures adopted by the
Board of Directors or the Architectural Review Board, as the
same may from time to time be amended.

" * means a fund eatablished and

maintained by the Corporation to meet the cost of periodic
maintenance, repairs, renewal and replacement of the

Community Area.
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"Residence*” means any structure intended exclusively
for occupancy by a single family together with all
appurtenances thersto, including private garage and
outbuildings and recreational facilities usual and
incidental to the use of a single family residential lot.

"Restrictiona” means the covenants, conditions,
easements, charges, liens, restrictions, rules
regulations and all other provisions set forth in this
Declaration, all applicable Supplemental Declarations and
the Register of Regulations, as the same may, from time to
time be amended.

“Section” means that portion of the Development Area
that is depicted on a Plat, :

" * means any Plat or
supplemcontary declaration of covenants, conditions or
restrictions that may be recorded and which extends the
provisions of this Declaration to a Section and contains
such complementary or supplementary provisions for such
Section as are raguired or permitted by this Declaration.

*Swimming Pool* means the swimming pool and related
facilities located in a Block so depicted on the Plat.

*2oning Authority" with respect to any action means the
Director of the Department of Community Development of the
City of Carmel or, where he lacks the capacity to take
action, or fails to take such action, the governmental body
or bodies, administrative or judicial, in which authority is
vested under applicable law to hear appeals from, or reaview
the action, or the failure to act, of the Director.

2. Declaration. Declarant hereby expressly declares that
the Tract shall be subject to these Restrictions. The Owner of
any Lot subject to these Restrictions, by (i) acceptance of a
deed conveying title thereto, or the execution of a contract for
the purchase thereof, whether from Declarant or a subsequent
Owner of such Lot, or (ii) by the act of occupancy of any Lot,
shall accept such deed and execute such contract subject to each
Restriction and agreement herein contained. By acceptance of
such deed or execution of such contract, each Owner acknowledges
the rights and powers of Declarant and of the Corporation with
respact to these Restrictions to keep, observe, comply with and
perform such Restrictions and agreement.

3. The Lakes. Declarant shall convey title to the Lakes to

the Corporation. The Corporation shall be responsible for
maintaining the Lakes. The Maintenance Costs of the Lakes shall
be assessed as a General Assessment against all Lots subject to
assessment. Each Owner of a Lot that abuts a Lake shall be
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responsible at all times for maintaining so much of the bank of
the Lake above the pcol level as constitutes a part of, or abuts,
his Lot and shall keep that portion of the Lake abutting his Lot
free of debris and otherwise in reasonably clean conditinn. No
boats shall be permitted upon any part of a Lake and no dock,
pler, wall or other structure may be extended into a Lake without
the prior written consent of the Architectural Review Board and
such governmental authority as may have jurisdiction thereover.
No swimnming will be permitted in any Lake except if and to the
extent authorized by the Board of Directors. Each Owner of Lot
abutting a Lake shall indemnify and hold harmless Daclarant, the
Corporation and each other Owner against all loss or damage
incurred as a result of injury to any Person or damage to any
property, or as a result of any other cause or thing, arising
from or related to use of, or access to, a Lake by any Person who
gains access thereto from, over or across such Owner’s Lot.
Declarant shall have no liability to any Person with respect to a
Lake, the use thereof or access thereto, or with resspect to any
damage to any Lot resulting from a Lake or the proximity of a Lot
thereto, including loss or damage from erosion.

4. Swimming Pool. Declarant shall convey title to the
Swimming Pool and the related facilities, if any, ("Pool”) to the
Corporation. The Maintenance Costs of the Pool shall be assessed
as a General Assessment against all Lots subject to assessment.

5. Drainage System. The Drainage System has or will be
constructed for the purpose of controlling drainage within and
adjacent to the Development Area and maintaining the water level
in the Lakes. Declarant shall maintain che Drainage System in
good condition satisfactory for the purpose for which it was
constructed until the earlier of December 31, 1994, or the date
the Drainage System is accepted as a legal drain by the brainage
Board. Aftor the earlier of such dates, the Corporation shall
maintain the Drainage System to the extent not maintained by the
Drainage Board and the Maintenance Costs thereof shall be
assessed against all Lots subject to assessment serviced by that
part of the Drainage System with respect to which Maintenance
Costs are incurred. Each Owner shall be individually liable for
the cost of maintenance of any drainage system located entirely
upon his Lot which is devoted exclusively to drainage of his Lot
and is not maintained by the Drainage Board.

The

6. Maintena e ACTY ays 4 QANASCape ragsemonts.
Corporation shall maintain the Entry Ways and the Landscape
Easements and all improvements and plantings thereon, and the
Maintenance Costs thereof shall be assessed as a General :
Assessment against all Lots subject to assessment. Grass, trees,
shrubs and other plantings located on an Entry Way or a Landscape
Easement shall be kept nearly cut, cultivated or trimmed as
reasonably required to maintain an attractive entrance to Clay
Springs or a part thereof or a planting area within Clay Springs.
All entrance signs located on an Entry Way shall be maintained at
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all times in good and sightly conditi{on appropriate to a
first-class residential subdivision. The Declarant and the
Corporation shall at the written reguest of tha Hamilton County
Bnginear ("Engineer"), remove any landscaping or signage

by the Engineer to encroach on or impede sight distance for
publ 'c safety reasons.

7. Constiuction of Residences.

(#) Land Use. Lots may be used only for residential
purposes and only one Residence may be constructed thereon.
No portion of any Lot may be sold or subdivided such that
there will be a greater number of Residences in Clay Springs
than the number of original Lots depicted on the Plats.
Notwithstanding any provision in the applicable zoning
ordinance to the contrary, no Lot may be used for any
“Special Use" that is not clearly incidental and necessary
to single family dwellinga. No home occupation shall be
conducted or maintained on any Lot other than one which does
not constitute a "Special Use” and is incidental to a
business, profession or cccupation of the Owner or occupant
of such Lot and which is generally or regularly conducted at
another location which is away from such Lot. No signs of
any nature, kind or description shall be erected, placed, or
permitted to remain on any Lot advertising a permitted bome
occupation.

(b) £ . Bxcept as otherwise providad
herein, no residence may be constructed on any lot unless
guch Residence, exclusive of open porches, attached garages
and basements, shall have a minimum ground floor area of
2,000 square feet if a one-story structure, or minimum 1,200
square feet if a higher structure, but in the case of a
building higher than one story, there must also be at least
600 square feet in addition to the ground floor area and the
total floor area shall not be less than 2,000 square feot.

(c) Temporary Structures. No trailer, shack, tent,
board, basement, garage or other outbuilding may be used at
ary time as a dwelling, temporary or permanent, nor may any
structure of temporary character be used as a dwelling.

(d) Building Location and Finished Floor Elevation.
No building may ba erected between the building line shown
on a Plat and the front Lot line, and no structure or part
thereof may be built or erected nearer than tan (10) feet on
any side Lot line or nearer than Twenty (20) feet to any
rear Lot line; provided that the aggregate of side yard
shall not be less than thirty (30) feet. A minimum
finishad floor elevation, shown on the development plan for
each Section, has bean established for each Lot and no
finished floor elevation with the axception of flood
protected basements shall be constructed ‘ower than said
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minimum without the written consent of the Architectural
Review Board. Demonstration of adequate storam water
drainage in conformity with both on-Lot and overall project
drainaga plans shall be a prime requisite for alternative
finished floor elevations. Before construction commences,
the finished floor alevation shall be physically checked on
the Lot and certified by a licensed professional engineer or
a licensed land surveyor.

(e) . All driveways shall be paved and
maintained dust free.

(f) Yard Lights. 1If street lights are not installed
in Clay Springs, then each Owner or his builder shall
install and maintain a light in operable condition on his
Lot at a location, having a height and of a type, style and
manufacturer approved by the Architectural Review Board
prior to the installation thereof. Bach such light fixture
shall also have a bulb of a maximum wattage approved by the
Architectural Review Board to insure uniform illumination on
each Lot and shall be equipped with a photo electric cell or
similar device to insure automatic illumination from dusk to
dawn each day.

(g) Storage Tanks. Any gas or oil storage tanks used
in connection with a Lot shall be either buried or located
in a Residence such that there are completely concealed from
public view.

(h) i . All construction
upon, landscaping of and other improvements to a Lot shall
be completed strictly in accordance with the Lot Development
Plan approved by the Architectural Review Board. All
landscaping specified on the landscaping plan approved by
the Architectural Review Board shall be installed on the Lot
strictly in accordance with such approved plan within thirty
(30) days following substantial completion of the Residence
unless the Board agrees to a latar landscaping completion
date. Unless a delay is caused by strikes, war, court
injunction or acts of God, the Owner of any Lot which on the
date of purchase from Declarant is not improved with a
Residence shall commence construction of a Residence upon
the Lot within three (3) years from the date the Owner
acquired :-itle thereto and shall complate construction of
such Residance within one (1) year after the date of
commencemar t of the building process, but in no event later
than four (4) years aftor the date the Owmer acquired title
to the Lot anless such Lot is adjacent to a Lot upon which
the Owner- has constructed a Residence in which such Owner
permanently resides. If the Owner fails to commence or
completa construction of a Residence within the time periods
specified herein, or if the Owner should, without
Declarant’s written approval, sell, contract to sell, convey
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or otherxwise dispose of, the Lot before completion of
construction of a Residence on the Lot, then, in any of such
events, Declarant may:

(1) re-enter the lot and divest the Owner of
title hereto by tendering to the Owner or to the Clerk
of the Circuit Court of Hamilton County the lesser of
(i) the same net dollar amount as was received by
Declarant from such Owner as consideration for the
conveyance of Declarant of the Lot, the Owner may prove
to have been incurred in connection with the
commencement of construction of a Residence on the Lot
and (ii) the then fair markst value of the Lot, as
determined by averaging two (2) appraisals made by
qualified appraisers appointed by the Judge of the
Hamilton County Circuit or Superior Court;

(i1} obtain injunctive relief to force the Owner
to proceed with construction of any Residence, a Lot
Development Plan for which has been approved by the
Architectural Review Board upon application by such
Owner; or )

{iii) pursue other remedies at law or in equity
as may be available to Declarant.

The failure of the Owner of a Lot to apply for approval
of, or recaeive approval from, the Architectural Review Board
of a Lot Development Plan shall not relieve such Quner from
his obligation to commence and complete construction of a
Residence upon the lot within the time periods specified
herein. Por the purposes of this subparagraph {(h),
construction of a Residence will be deemed "completed* when
the exterior of the Residence (including but not limited to
the foundation, walls, roof, windows, entry doors, gutters,
downspouts, exterior trim, paved driveway and landscaping)
has been completed in conformity with 'the Lot Development .
Plan.

(i) Mailboxee. All mailboxea installed upon Lots
shall be uniform and shall be of a type, color and
manufacturer approved by the Architectural Review Board.
Such mailboxes shall be installed upon posts approved as to
type, size and location by the Architectural Review Board.

(3) Septic Systemg. No septic tank, absorption field
or any other on-site sewage disposal system (other than a
lateral main connected to a sanitary sewerage collection
system operated by the Clay Township Regional Waste District
or a successor public agency or public utility) shall be
installed or maintained on any Lot.
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(k) Natar Svsiems. No private or seni-private water
luppl{ system may be located upon any lot which is not in
C liance with regulations or procedures adopted or
established by the Indiana State Board of Health, or other
civil authority having jurisdiction. To the extent that
domestic water service is available from a water line
located within 200 feet of the lot line maintained by a
public or private utility company, each Owner shall connsct
to such water line to provide water for domestic use on the
Lot and shall pay all connection, availabilicy or other
charges lawfully established with respect to connections
thereto. Notwithstanding theforegoing, an Owner may
establish, maintain and use an irrigation water well on his
Lot as long as the well does not adversely affect the ncrpal
pool level of any Lake.

S e i ——_———

1) Drainage. In the event storm water drainage from
any Lot or Lots flows across another Lot, provision shall be
&ade by the Owner of such Lot to permit such drainage to
continue, without restriction or reduction, across the
downstream Lot and into the natural drainage channel or
coursa, although no specific drainage easement for such flow
of water if provided on the Plat. To the extent not
maintained by the Drainage Board, the "Drainage Easements”
reserved as drainage swales shall be maintained by the Owner
of the Lot upon which such easements are located such that
water from any adjacent Lot shall have adequate drainage
along such swale. Lots within Clay Springs may be included
in a legal drain established by the prainage Board. In such
event, each Lot in Clay Springs will be subject to
assessmant by the Drainage Board for the cost of maintenance
of the portion of the Drainage System and/or the Lakes
included in such legal drain, which assessment will be a
lien against the Lot. The elevation of a Lot shall not be
changes so as to affect materially the surface elevation or
grade of surrounding Lots. Perimeter foundation drains,
sump pump draine and downspouts shall not be outletted into
streets or street rights-of-way. These drains shall be
connected wrenever feasible into a subsurface drainage tile.
Each Owner shall maintain the subsurface drains anc tiles
located on his Lot and shall be liable for the cost of all
repairs thereto or replacements thereof.

8. Maintepance of LOtsE.
(a) Yehicie Parking. No camper, motor home, truck,

trailer, boat or disabled vehicle may be parked or stored

overnight or longer on any Lot in open public view.

{b) Bigns. Except for such signs as Declarant may in
its absolute discretion display in connection with the

devalopwent of Clay Springs and the sale of Lots therein and
such signs as my be located on the Community Area, no sign
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of any kind shall be displayed to the publicview on any Lot
except that one sign of not more than four (4) square feet
may be displayed at any time for the purpose of advertising
the property for sale or for rent, or may be displayed by a
builder to advertise the property during construction and
sale

{c) Fencing. No fence, wall, hedge or shrub planting
higher than eighteen (18) inches shall be permitted between
the front property line and the front building set-back line
except where such planting is located on a Landscape
Easement or is part of Residence laadscaping and the prime
root thereof is within four (4) feet of the Residence.

Trees shall not be deemed "shrubs" unless planted in such a
manner as to constitute a “hedge”.

street. No fence shall be erected or maintained on or
within any Landscape Easement except such as may be
installed by Declarant and subsequently replaced by the
Corporation in such manner as to preserve the uniformity of
such fence. In no event may any fence be erected or
maintained on any Lot without the prior approval of the
Architectural Review Board, which may establish design
standards for fences and further restrictions without
respect to fencing, including limitations on (or prohibition
of) the installation of fences in the rear yard of a Lot and
along the bank of any Lake. All fences shall be kept in
good repair. No fence, wall, hedge or shrub plaating which
obstructs sight lines at elevations between two (2) and six
(6) feet above the street shall be placed or permitted to
remain on any corner lot within the triangular area formed
by the street property lines and a line connecting points 25
feet from the intersection of said street lines, or in the
case of a street line with the edge of a driveway pavement
or alley line. No trze shall be permitted to remain within
such distances of such intersections unless the foilage line
is maintained at sufficient height to prevent obstructions
of such sight lines.

(d) Vegetation. An Owner shall not permit the growth
of weeds and volunteer trees and bushes on his Lot, and
shall keep his Lot reasonably clear from such unsightly
growth at all times. If an Owner fails to comply with this
Restriction, the Architectural Review Board shall cause the
weeds to be cut and the Lot cleared of such growth at the
expense of the Owner thereof and the Architectural Review
Board shall have a lien against the cleared Lot for the

' expense thereof.

(e) MNuisances. No noxious or offensive activity shall
be carried on upon any Lot nor shali anything be done
thereon which may be, or may become, an annoyance or
nuisance to the neighborhood. Barking dogs shall constitute

a nuisance.
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(f) Garbage and Rafuse Disposal. No Lot shall bs used
or maintained as a dumping ground for trash. Rubbish,
garbage or other waste shall be kept in sanitary coritainers
out of public way. All equipment for storage or disposal of
such materials shall be kept clean and sanitary.

(9) Livestock and Poultxy. No animal, livestock or
poultry of any kind shall be raised, bred or kept on any
Lot, except that doge, cats or other household pets may be
kept provided that they are not kept, bred or maintained for
commercial purpose. The owners of such permitted pets shall
contine them to their respective Lots such that they will
not be a nuisance. Owners cf dogs shall so control or
confine them so as to &avoid barking v%ich will annoy or
disturb adjoining Owners.

(h) Outside Burning. No trash, leaves, or other
materials shall be burned upon a Lot if smoke therefrom
would blow upon any other Lot and, then, only in acceptable
incinerators and in compliance with all applicable legal
requirements.

(i Antennas and Receivers. No satellite receiver,
down-link, or exterior antenna shall be permitted on any Lot
without the prior written consent of the Architectural
Review Board. The Architectural Review Roard shall not be
obligated to give its consent to the installation of any
exterior television antenna if television reception is
available from underground cable connections serving the Lot
or to the installation of any other exterior antenna if all
Owners of Lots within 200 feet of the Lot upon which the
proposed antenna would be erected do not consent in writing
to the installation thereof.

(i) Exterior Lightg. No exterior lights shall be
erected or maintained between the building line and rear lot
line so as to shine or reflect directly upon another Lot.

(k) Electric Bug Killexs. Electric bug killers,
~zappers" and other similar devices shall not be installed
at a location or locations which will raesult in the
operation thereof becoming a nuisance or annoyance to other
Owners and shall only be operated when outside activities
require the use thereof and not continuously.

9. Clay Springs Eomeowners Association. Inc.

(a) Membership. Each Owner shall automatically be a
member and shall enjoy the privileges and be bound by the
obligations -—ontained in the Articles and By-Laws. 1If a
Person would realize upon his security and become an Owner,
he shall then be subject to &ll the requirements and
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limitations imposed by this Declaraticn on other Owners,
including those provisions with respect to the payment of
Acsesaments.

{b) Powers. The Corporation shall have such powers as
are set forth in this Dsclaration and in the Articles,
together with all other powers that belong to it by law.

(c) . The Corporation shall have
two (2) classes of members as follows:

Clage A. Every Person who is an Owner shall be a
Class A member.

Class B. Declarant shall be a Class B member. No
other person, except a successor to substantially all
of the interest of Declarant in the Development Area,
shall hold a Class B membership in the Corporation.

The Class B membership shall terminate upon the
resignation of the Class B member, when all of the Lots
in the Development Area (as depicted on the Genaral
Plan of Development) have been sold, or on Dacember 31,
2000, whichever first occurs.

(d) Voting and Other Rights of Members. The voting
and other rights of members shall be as specified in the
Articles and By-Laws,.

(e) e fo . The Board of Directors
shall establish and maintain the Reserve for Replacements by
the allocation and paymenc to such reserve fund of an amount
determined annually by the Board to be sufficient to meet
the cost of periodic maintenance, repairs, renewal and
replacement of the Community Area. In determining the
amount, the Board shall take into consideration the expected
usaeful life of the Community Area, projected increases in
the cost of materials and labor, interest to be earned by
such fund and the advice of Declarant or such consultants as
the Board may employ. The Reserve for Replacements shall be
deposited in a special account with a lending institution
the accounts of which are insured by an agency of the United
states of America or may, in the discretion of the Board, be
invested in obligations of, or fully guaranteed as to
principal by, the United States of America.

(£) Limitations on Action by the Corporation. Unlass
the Class B Member and at least two-thirds of the Mortgages
{based on one vote for each first mortgage owned) or
two-thirds (2/3) of the Class A members (other than
Declarant) have given their prior written approval, the
Corporation, the Board of Directors and the Owners may not:
{i) excapt as authorized by Paragraph 10(a}, by act or
omission seek to abandon, partition, subdivide, encumber,

9357370

13



sell or transler the Community Area (but the granting of
easements for public utilities or other public purposes
consistent with the intended use of the Community Area shall
not be deemed a transfer for the purposes of this clause);
(ii) fall to maintain fire and extended coverage on
insurable Community Area on a current replacement cost basis
in an amount at least one hundrnd percent {100%) of the
insurable value (based on current replacement cost); (iii)
use hazard insurance proceeds for losses to any Community
Area for other than the repair, replacemen:t or
reconstruction of the Community Area; (iv) change the method
of determining the obligations, assessments, dues or other
charges that may be levied against the Owner of . Residence;
(v) by act or omission change, waive or abandon any scheme
of regulations or their enforcement pnrtaining to the
architectural design or the exterior appearance ot
Residences, or the maintenance and up~keep of the Community
Area; or (vi) tall to maint~in the Reserve for Replacements
in the amount required by this Declaration.

{g) Mergers. Upocn a merger c¢r comnsolidation of
another corporation with the corporation, its properties,
rights and obligations may, as provided in its arcicles of
incorporation or, alternatively, the properties, rights and
obligations of another corporation may by operation of law
be added to the properties, rights and obligaticns of the
Corporation as a surviving corporatior pursuant o a merger.
The surviving or consolidated corporation may administer the
covenants and restrictions established by this Declaration
within the Tract together with rhe covenants and
restrictions established upon any other properties as one
scheme. No other merger or consolidation, however, shall
effect any revocation, change or addition to the covenants
astablished by this Declaration within the Tract except as
hereinafter provided.

(h) i i . Wherever in
this Declaration the consent, approval or vote oi the Class
B member is required, such reguirement shall cease at such
time as the Class B membership terminates, but no such
termination shall affect the rights and powers of Declarant
set forth in this Declaration.

10. Assessments.

(a) Creation of the Lien and Persopal Obligation of
Asszssmentg. Declarant hereby covenants, and each Owne
any Lot by acceptance ot a deed thereto, whether or not
shall be 30 expressed in such ceed, is deemed to ~<ovenant
and agree to pay to the Corporation the following: (1)
General Assessments: (2) Architectural Control Assessmerts
and (J) Special Assessments, such Assessmernts to be
eatablished and collected as hereinafter providod
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All 2ssessments, togethsr with interest theraon and
costs of callection chereof, shall be a charge on the land
and shall be a continuing lien upon the Lot against which
aach Assessment, together with interest thereon and costs of
collection thereof, shall also be the personal obligation of
the Person who was the Owner of the Lot at the time vhen the
Assessment became due.

(b) Gaeneral Assessuent.

(i) Purpose of Assesspepnt. The General
Assessment levied by the Corporation shall be
used exclusively to promote the recreation,
health, safety, and welfare of the Owners of
Lots and for the improvement, maintenance and
operation of the Community Area.

(ii) Basis for Asgessmant.

(1) Lots Generally. Bach lot owned by a
Person other than Declarant shall be assessed at a
uniform rate without regard to whether a Residence
has been constructed upon the Lot.

(2) Lota Owned by Declarant. No Lot owned
by Declarant shall be assessed by the Corporation
except such Lots as have been improved by the
construction thereon of Residences which shall be
subject to assessment as provided in Clause (1)
above.

(3) Change in Basis. The basis of
assessment may be chariged with the assent of the
Class B member and of (i) two-thirds (2/3) of the
Class A members (excluding Declarant) or
two-thirds (2/3) of the Mortgagees (based on one
vote for each first mortgage owned) who are voting
in person or by proxy at & meeting of such members
duly called for this purpose.

(ii1) Mathod of Assessgent. By a vote of a
majority of the Directors, the Board of Directors
shall, on the basis specified in subparagraph (ii), fix
the Ceaeral Assessment for sach assessment year of the
Corporation at an amount sufficient to meet the
obligations imposed by this peclaration upon the
rarporation. Tha Board of Directors shall establish
the date(s) the General Assessment shall become due,
and tha manner in which it shall be paid.

iv) Allocation of Assessment. The cost of
maintaining, operating, resto:ing or replacing the
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Community Area has been allocated in this Daclaration
among Owners of Lots on the basis of the location of
the lands and improvements constituting the Community
Area and the intended use thersof. In determining the
General Assessment, costs and expsnses which in :
accordance with the provisions of this Declaration are
to be borne by all Owners shall first be allocated to
all Owners. Costs and expenses which in accordance
with the provisions of this Declaration are to be borne
by the Owners of certain Lots shall then be allocated
to the Owners of such Lots. The provisions of
subparagraph (ii) for uniform assessment shall not be

d to require that all assesaments against vacant
Lots or fots improved with comparable types of
Residences be equal, but only that each Lot be assessed
uniformly with respect to comparable Lots subject to
assessmaent for similar costs and expenses.

(c) Special Assessment. In addition to such other
Special Assessments zs may be authorized herein, the
Corporazion may levy in any fiscal year a Spacial Assessment
applicable to that year and not more than the next four (4)
succeeding fiecal years for the purpose of defraying, in
whole or in par -, the cost uf any construction, repair, or
replacement of a capital improvement upon the Community
Area, including Jixtures and personal property relating
thereto, provided that any such Assessment shall have tne
assent of the Class B member and of a majority of the votes
of the Class A members whose Lots are subject to resgsessment
with respect to the capital improvement who are voting in
person or by proxy at a meeting of such members duly called
for this purpose.

= pumencemen enexal Asgesspents The
General Assessment shall commence with respect to assessable
Lots within a Section on the first day of the month
following conveyance of the firat Lot in the Section to an
Owner who is not Declarant. The initial General Assessmant
on an assessable Lct shall be adjusted according to the days
remaining in the month in which the Lot became subject to
assessmente.

Sme b me

gpmed

{e) gent of AsSessSments; medies

. Any Assessment not paid withi thirty (30)
days after the due date may upon resolution of the Board of
Directors bear interest from the due date at a psrcentage
rate no greater than the current statutory maximum annval
interest cate, to be set by the Board of Directors for aach
agsessment year. The Corporation shall be entitled to
institute in any court of competent jurisdiction any lawful
action to collect a delinquent Assessment plus any expenses
or costs, including attorneys’' fees, incurred by the
Corporation in collecting such Assessment. If the
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Corporation has provided for collection of any Assessment oOr
installments, upcn default in the payment of any one or nOre
installments, the Corporation may accelerate payment and
declare the entire balance of said Assesament doa and
payable in full. No Owner may waive or otherwise escape
liability for the Assessments provided for herein by non-use
of the Community Area or sbandonment of his Lot.

(€£) Subordination of the Lien to MOItgages. The lien
of the Assessments provided for herein against a Lot shall
be subordinate to the lien of any recorded first mortgage
covering such Lot and to any valid tax or special assessment
lien on such Lot in favor of any governmental taxing or
assessing authority. Sale or transfer of any Lot shall not
affect the assessment lien. The sale or transfer of any Lot
pursuant to mortgage foreclosure or any proceeding in lisu
thereof shall, however, extinguish the lien of such
Assessments as to payments which became due more than six
{6) months prior to such sale or transfer. No sale or
transfer shall relieve such Lot from liability for any
Arcessments thereafter becoming due or from the lien
thexreof.

{g) Cextificates. The Corporation shall, upon demand
by an Owner, at any time, furnish a certificate in writing
signed by an officer of the Corporation that the Assessmants
on a Lot have been paid or that certain Assessments remain
unpaid, as the case may be.

(b) Annual Budget. By a majority vote of the
Directors, the Board of Directors shall adopt an annnal
budget for the subseguent fiscal year, which shall provide
for allocation of expenses in such a manner that the
obligations imposed by the Declaration and all Supplemental
Declarations will be met.

11. Architectural Control.

(a) The Architectural Review Board. An Architectural
Review Board consisting of three (3) or more persons as
provided in the By-Laws shall be appointed by the Class B
member. At such time as there is no Class B member, the
Architectural Review Board shall be appointed by the Board
of Directors. :

(b) Purpese. The Architectural Review Board shall
requlate the external design. appearance, use, location and

* malntenance of the Tract and of improvements thereon in such

manner as to preserve an enhance values and to maintain a
harmonious relationship amony structures, improvements and
the natural vegetation and topography.
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{c) Conditions. Except as otherwise expressly
provided in this Declaration, no improvemants, alterations,
repairs, change of colors, excavations, changes in grade,
planting or other work that in any way alters any Lot or the
exterior of the improvements located therson from its
natural or improved state existing on the date such Lot was
first conveyed in fee Ly Declarant to an Owner shall be made
or done without the prior approval of the Architectural
Review Board of a Lot Development Plan therefore. Prior to
the commencement by any Ownex otner than pDeclarant of (1)
construction, erection o- alteration of any Residence,
building, fence, wall, rimming pool, tennis court, patio,
or other structure on a Lot or (ii) any plantings on a Lot,
a Lot Development Plan with respect thereto shall be
submitted to the Architectural Review Board, and no
building, fence, wall, Residence or other structure shall be
commenced, erected, maintained, .mproved, altered, made ox
done, or any plantings made, by any person other than
Declarant without the prior written approval of the
Architectural Review Board of a Lot Development Plan
relating to such construction, erection, alteration or
plantinga. Such approval shall be in addition to, and not
in lieu of, all approvals, consents, permits and/or
variances required by law from governmental authorities
having jurisdiction over Clay Springs, and no Owner shall
undertake any construction activity within Clay Springs
unless all legal requirements have been satisfied. ach
Owner shall complete all improvements to a Lot strictly in
accordance with the Lot Development Plan approved by the
Architectural Review Board. As used in this subparagraph
(c), "plantings" does not include flowers, bushes, shrubs or
other plans having a height of less than elghteen (18)
inches.

PSRN £

(d) Procedures. In the event tha Architactural Review
Board fails to approve, modify or disapprove in writing a
Lot Development Plan within sixty (60) days after notice of
such plan has been duly filed with the Architectural Review
Board in accordance with procedures established Ly Declarant
or, if Declarant is no longer a Class B member, the Board of
Directors’ approval will be deemed denjed. A decision of
the Architectural Review Board (including a denial resulting
from the failure of such Board to act on the plan within the
specified period) may be appealed to the Poard of Dirsctors
which may reverse or modify such decision {including
approval of a Lot Development Plan deemaed denied by the
failure of the Architectural Reviasw soard to act on such
plan within the specified period) by a two-thi ds vote of
the Directors then serving.

e} Guidelines and Standards. The Architectural

(e)
Review Board shall have the power to establish and modify
from time to tie such written architectural and landscaping
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design guidelines and standards as it may desm appropriate
to 7chieve the purpose set forth in subparagraph (b) to the
extent that such design guidolines and standards are not in
conflict with the specific provisions of this Declaration.
Any such guideline or standard may be appealed to the Board
of Cirectors which may terminate or modify such guideline or
standard by a two-thirds (2/3) vote of the Directors then
saerving.

(f) Application of Guidelines and Standarda. The
Architectural Review Board shall apply the guidelines and
standards established pursuant to subparagraph (e) in a
fair, uniform and reasonably manner consistent with the
discretion inherent in the design review process. In
disapproving any Lot Development Plan, the Architectural
Review Board shall furnish the applicant with specific
reasons for such disapproval and may suggest modifications
in such plan which would render the plan acceptable to the
Board if rasubmitted.

{(g) Design Consyltante. The Architectural Review
Board may utilire the services of architectural, engineering
and other Persons possessing Jdesign expertise and experience
in evaluating Lot Development Plans. No presumption of a
conflict of interest or impropriety shall be drawn or
assumed by virtue of the fact that any of such consultants
may, from time to time, represent Persons filing Lot
Develorment Plans with the Architectural Review Board.

(h) Exercise of Discretion. Declarant intends that
the members of the Architectural Review Board exercise
d:scretion in the performance of their duties consistent
with the provisions of subparagraph (f), and every Owner by
the purchase of a Lot shall be conclusively presumed to have
consented to the exercise of discretion by such members. In
any judicial proceeding challenging a determination by the
Architectural Review Board and in any action initiated to
enforce this Declaration in which an abuse of discvetion by
the Architectural Review Board is raised as a defense, abuse
of discretion may be established only if a reasonable
Person, weighing the evidence and drawing all inferences in
favor of the Board, could only conclude that such
determination constituted an abuse of discretion.

12. Community Area.

{a) Qwnership. The Comaunity Arxea shall remain
private, and neither Declarant’s executi.n or recording of
an instrument portraying the Community Area, nor the doing
of any -ther act by beclarant is, or is intended to b«, or
shall be -onstrued as, a dedication to the public of such
Communlty Area. Declarant or the Corporation may, however,
dedicate or transfer all or any part of the Community Area
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to any public agency, authority or utility for use as roads,
utilities, parks or other public purposes.

{b) Density of lse. Declarant expressly disclaims any
warranties or representations regarding the density of use
of the Community Area or any facilities located thereon.

(c) Obligations of the Corporation. The Corporation,
subject to the rights of Declarant and the Owners set forth
in this Declaration, shall hre rssponsible for the exclusive
management and control of the Community Area and all
improvementa theraon (including furnishings and equipment
related thereto), and shall keep the Community Area in good,
clean, attractive and sanitary condition, order and repair.

[P

(d) Easemente of Enjoyment. No person shall have any
right or easament of enjoyment in cr to tira Community Area
except tc the extent granted by, and subject to the terms
and provisions of, this Declaration or any Supplemental
Declaration executed by Declarant. Such rights /nd
easements as are thus granted shall be appurtenant to and
shall pass with the title to every Lot for whose benefit
they are granted. All Owners may use the Pool subject to
the reserved rights of Declarant and the Corporation. The
Ownars of Lots abutting a lake may use such Lake, but such
use shall be limited to fishing and such other uses as may
be authorized by resolution adopted by the Board of
Directors. No Owner whose Lot does not abut a Lake shall
have any right of access to a Lake over any Lot, but only
such right of access over the Community Area as may be
designated by the Roard of Directors for such purpose.

(e) Extent of Easements. The easements of enjoyment
created hereby shall be subject to the following:

(i) the right of the Corporation to establish
reasonable rules for the use of the Community Area and
to charge reasonable admission ana other fees for the
use of any recreational facilities located in or
constituting a part of the Community Area except that
no ‘ee shall be charged to those specifically
authorized to use such facilities by this Declaration
or any Supplemental Declaration unless the Corporation
is specifically authorized to do so by this Declaration
or a Supplemental Declaration; '

(ii1) the right of the Corporation to suspend the
right of an Owner and all Persons whose right to use
the Community Area derives from such Owner‘s ownership
of a Lot to use such portions of the Community Area for
any period during which any Assesspment against his Lot
remains unpaid for nore than thirty (30) days after
notice;
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(111} the right of the corporation to suspend the
right of an Owner or any Person claiming throujh the
Owner to use the Community Area for a period :iot to
exceed aixty (60) days for any other infraction of this
Declaration, any Supplemental Declaration or the
Register of Regulations;

(iv) the right of the Corporation to mortgage any
or all of the Community Area and the facilities
constructed therein for the purposes of improvoments
to, or repair of, the Community Area or facilities
constructed thereon, pursuant tn approval of the Class
B member and two-thirds {2/3) of the votet of the Class
A members (excluding Declarent) or two-thirds (2/3) of
the Mortgagees (based on one vo.e for each first
mortgage owned), voting in person or by proxy at a
regular me<ting of the Corporation or a meeting duly
called for this purpose;

o+ e ek e e W M bt P =

(v) the right of the Corporation to dedicate or
transfer all or any part of the Community Area to any
public agency, authority or utility, but no such
dedication or transfer shall be effective unless an
instrument signed by the Class B member, i1f any, and
the appropriate officers of the Corporation acting
pursuant to authority granted by two-thirds (2/3) of
the votes of the Class A members (excluding Daeclarant)
or two-thirds (2/3) of the Mortgagees (based on one
vote for eact first mortgage owned), agreeing to such
dedication or transfer, fis been recorded; and

(vi) the right of Declarant in any Supplemental
Declaration or Plat to restrict the use of Community
Area located in a Section to (a) Owners of Residences
located in such Section or (b) to other Owners of less
than all of the Lots in the Tract. .

f) Addition 1 Rights of Use. The members of the

(
family and the guests of every Pexson who has a right of
enjoyment to the Community Area and facilities subject to
such general regulations consistent with the provisions of
this Declaration and all Supplemental Declarations as may be
established from time to time by the Corporition and
included within the Register of Regulatione.

{g9) . In the event the

Damage or Pestruction by Owner
Community Area is damaged or destroyed by an Owner or any of
his guests, tenants, licensees, agents, or member of hir
family, such Owner authorizes tha Corporation to repair said
damages area; the Corporation shall repair said Jdamaged area
in a good workmanlike manner in conformance with the
original plans nnd specifications of the area involved, or
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as the area may have been modified or altered subseguently
by the Corporation in the diacretion of the Corporation. An
amount equal to the costs incurred to effe:zt such repairs
shall be assessed against such Owner as a Special Assessment
and shall constitute a lien upon the Lot of said Owner.

(h) Conveyance of Title. Declarant may retain the
legal title to the Community Area or any portion thereof
until such time as it has completed improvements therson,
but notwithstanding any provision herein, the Declarant
hereby covenants that it shall convey the Lakes and the Pool
to the Corporation, free and clear of all liens and
financial encumbrances except as otherwise provided herein,
not later than two (2) years from the date such Community
Area or portion thersof is subjected to this Declaration.
Owners shall have all the rights and obligations imposed by
this Declaration with respect to such Community Area prior
to conveyance, except that the Corporation shall not be
liable for payment of taxes and insurance for such Community
Area until title jis conveyed.

13. Easements.

(a) Plas Easements. In addition to such easements as
are created elsewhere in this Declaration and as may be
created by Declarant pursuant to written instruments
recorded in the Office of the Recorder of Hamilton County,
Indiana, Lots are subject to drainage easements, sewer
easements, utility easements, entry way easements, landscape
e~sements, lake access easements, community area accass
~asements and non-access easements, either separately or in
any combination thereof, as shown on the Plats, which are
reserved for the use of Declarant, Owners, the Corporation,
the Architectural Review Board, public utllity companies and
governmental agencies as follows:

(1) "rainage Fasementg (DE) are created to
provide pat.us and courses for area and local storm
drainage, either overland or in adegquate underground
conduit, to serve the needs of Clay Springs and
adjoiring ground and/or public drainage systems; and it
shall be the individual responsibility of each Owner to
maintain the drainage across his own Lot. Under no
circumstance shall said easement be blocked in any
manner by the construction or reconstruction or any
improveme-t, nor shall any grading restrict, in any
manner, - '.c waterflow. Said areas are subject to
cone’.actlon or reconstruction to any extent necessary
t~ obtain adequate drainage at any time by any
governmental authority having jurisdiction over
drainage, by Declarant, and by the Architectural Review
Board, but neither Declarant nor the Architectural
Review Board shall have any duty to undertake any such
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constructicn or reconstruction. Said sasemants are for
the mutual use and benefit of the Owners.

(1i) Sawer Rassments (SE) are creatcd for the
use of the local governmental agency having
jurisdiction over any storm and sanitary waste disposal
system which may le designed to serve Clay Springs for
the purpose of installation and maintenance of cewers
that are a part of said systenm.

(Lii) Usility Eapements (UB) are crasated for the
use of Declarant, the Corporation and all public
utility companies, not including trxansportation
companies, for the installation and maintenance of
mains, ducts, poles, lines and wires, as well as for
all uses specified in the case of sewer easements.

(iv) Entry Way Zasemants (EWE) are created for
the uee of Declarant, the Architectural Review Board
and the Corporation for the installation, operation and
maintenance of the Entry Ways.

(v) Landscape Easements (LB) are created for the
use of Declarant, the Architectural keview Board and
the Corporation for the planting and maintenance of
trees, shrubs and other plantinge.

(vi) Lake Accecs Easements (LAE) are created for
the use of Declarant, the Corporation, the Drainage
Board and the City of Carmel for the purpose of gaining
access to the Lakes and the Drainage Facilities in the
cgurse of maintenance, repair or replacement of any
thereof.

(vii) Community Axea Acce: (CAE) are
created for the purpose of gaining access to the
Community Area in the course of maintenance, repair or
replacement thereof. :

(viii) Non-Access Easements (NAE) are created to
preclude access from certain Lots to abutting
rights-of-way across the land subject te such
easements.

All easements mentioned herein include the right of
reasonable ingress and egress for the exercise of other
rights reserved. No structure, including fences, shall be
built on any drainaga, sewer or utility easement if such
structure would interfere with the utilization of such
easement for the purpose intended or violate any applicable
legal requiraemen: or the terms and conditions of any
easement specifically granted to a Person who is not an
Owner by an instrument recorded in the Office of the
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Recorder of Hamilton County, but a paved driveway necessary
to provide access to a Lot from a public street and a
sidewalk installed by or at the direction of Declarant (and
replacements thereof) shall not be deemed a “structure” for
the purpose of this Restriction.

(b) General Eagsement. There is hereby created a
blanket easement over, across, thiough and under the Tract
for ingress and egress, installation, replucement, rapair
and maintenance of underground utility and service lines and
systoms, including but not limited to water, sewers, gas,
telephones, electricity, television, cable cr communication
lines and systems. By virtue of this easement it shall be
expressly permissible for Declarant or the providing utility
or service company to install and maintain facilities and
equipment on the Tract and to excavate for such purposes 1f
Daeclarant or such company restores the disturbed area as
nearly as is practicable to the condition to which it was
found. No sewers, electrical lines, water lines, or other
utility service lines or facilities for such utilities may
be installed or relocated in a Ser.tion except as proposed
and approved by Declarant prior co the conveyance of the
first Lot in a Section to an O'mer or by the Architectural
Review Board thereafter. Sho'.ld any utility furnishing a
service covered by the genersl easement herein provided
request a specific easement by separate recordable document,
Declarant or the Corporation shall have the right to grant
such easement on the Tract without conflicting with the
terms thereof. This blanket easement shall in no way affect
any other recorded easements on the Tract, shall be limited
to improvements as originally constructed, and shall not
cover any portion of a lot upon which a Residence has been
constructed.

(¢ . An easement

) Public Health and Safety Basemenis
is hereby created for the benefit of, and granted to, all
police, fire protection, ambulance, delivery vehicles, and
all similar Person to enter upon the Community Area in the
performance of their duties.

(d) Dxrainage Board Eagement. An easemsnt is hereby
created for the benefit of, and granted to, the Drainage
Board to enter the Tract and all Lous therzin to the extent
necessary to exercise its rights with respect to any legal
drain constituting a part of the Drainage System.

(e) Crossing Underground Easements. Easements
utilized for underground service may be crossed by
driveways, walkways, Lake Access Basements and Community
Area Access Easements provided prior arrangement are made
with the utility company furnishing service. Such easements
as are actually utilized for underground service shall be
kept clear of all other improvements, including buildings,
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patios or other pavings, other than cr>ssings, driveways,
walkways, Lake Access Easements or Community Area Access
Easemenis, and neither Declarant nor any utility company
using the essements shall be liable for any dimage done by
either of them or their assigns, agents, employees, or
services to shrubbery, trees, flowers or other improvements
of the Ownar located on the land covered by said easements.

(£) Decloacant’s Easement Lo Correct Drainage. For a
period of ten (10) years from the date of conveyance of the
firat Lot in & Section, Declarant reserves a blanket
easement and right on, over and under the ground within that
Section to maintain and to correct drairage of surface water
in order to ~ut any trees, bushes or shrubbery, make any
gradings of the soil, or to take any cther similar action
reasonably necessary, following which Declarant shall
restore the affected property to its original condition a
nearly as practicable. Declarant shall give reacunably
notice of its intention to take such action to all affected
Owners unless in the opinions of Deciarant an emergency
exists which precludes such notice.

(g) Hater Retention. The Owner of each Lot, by
acceptar: of a deed thereto, consents to the temporzary
storage ,.c<tention) of storm water within the drainage
easements (DE) on such Owner‘’s Lot.

14. Da ' 8 jon. Notwithstanding
any provisiors to the contrary contained herein or in any other
instrument or agreement, Declarant or its sales agents or
contractors may maintain during the period of construction and
sale of Lots and Residences in the Tract or the Development Area,
upon such portion thereof as is owned oxr leased by De=larant,
upon such facilities as in the sole opinion of Declarant may be
reasonably required, convenient or incidaental to the construztion
and sale of Lots and Residences, including, but without limiting
the generality thereof, a business office, storage area,
construction yards, signs, model Residences and sales offices.

15. Enforcement. The Corporition, any Owner or Declarant
shall have the right to enforce, by proceeding at law or in
equity, all restrictions, conditions, coverants, reservations,
liens and charges now nr hereafter imposed 'by the provisions of
this Declaration and o: ‘ny Supplemental Derlarations, but
neither Declarant nor the Corporation shall be liable for damage
of any kind to any Person for failure either to abide by, enforce
or carry out. any of the Restrictions. No delay or fai_are by any
Person to enforce any of the Restrictions or to invoke any
available remedy with respact to a violation or violations
thereof shall under any circumstances be deemed or held tc be a
waiver by that Person of the right to do so thaereafter, or an
estoppel of that Persor tu assert any right available to him upon
the occuraence, recurrence or continuation of any violation or
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violatione of the Restricticns. In any action to enforce this
Declaration, the Person seeking enforcement shall be entitled to
recover all costs of enforcement, including attc_neys’ fees, Lif
it substantially prevails in such action.

16. Limitations on Rights of the Corporatjon. As long as
there is a Class B amembar, the Corporation may not use its
rescurces nor take a public position in opposition to the General
Plan of Development or to changes thereto proposed by Declarant,
Nothing in this paragraph shall be construed to limit the rights
of the Members acting as individuals or in affiliation with other
Members or groups as long as they do not employ the resources of
the Corpora.ion or identify themselves aa acting in the name, or
on the behalf, of the Corporation.

17. pApprovala by Declarant. Ae long as there is a Class B
member, the following actions shall require the prior approval ot
Declarant: dedications of Sections within the Tract or of the
Tract with other real estata; mortgaging of the Community Area;
amendment of this Declaration and any Supplemental Declaration;
and changes in the basis for asseasment or the amoun’., use and
time of payment of the initial Assessment for the Community Area
and the Pool.

18. DMortgages

(a) Rotjce to Corporatjon. Any Owner who places a
first mortgage lien upon his Residence or the Mortgagee
shall notify the Secretary of the Board of Directors of such
mortgage and provide the name and address of the Mortgagee.
A record of such Mortgagee’s name and address shall be
maintained by the Secretary and any notice required to be
given to the Mortgagee pursuant to the terms of the
Declaration any Supplemental Declaration, the Articles or
the By-Laws (the "Organizational Documente”) shall he deemed
effectively given if mailed to such Mortgagee at the address
shown in such record in the time provided. Unless
notification of any such mortgage and the name and address
of Mortgagee are furnished to the Secretary, either by the
Owner or the Mortgagee, no notice to any Mortgagee as may be
otherwise required by the Organizational Documents shall be
required and no Mortgagee shall be entitled to vote by
virtue of the Organizational Documents or a proxy granted to
such Mortgagee in connection with the mortgage.

(b) Notjces to Mortgageas. The Corporation shall
promptly provide to any lortgagee of whom the Corporation
has been provided notice under subparagraph (a) above notice
of any of the following:

(i) Any condemnation or casualty loss that affects a
matarial porti. . of the Community Area;
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(ii) Any delinquency in the payment of any Assessment
owned by the Owner of any Residence on which said
Mortgagee holdes a mortgage or any default by an
Owner under the Organisational Documents, if said
delinquency or default continues for mors than
sixty (60) days;

(1ii) Any lapse, cancellation or material modifications
of any insurance policy of fidslity bond
maintained by the Corporation;

(iv) Any proposed action that requires the consent of a2
specified percentage of Mortgages; and,

(v) Any proposed amendment of the Organizational
Documents effecting a change in (A) the interests
in the Community Area appertaining to any
Residence or the liability for Maintenance Costs
appertaining thereto, (B) the vote appertaining to
a Residence or (C) the purposes for which any
Residence or the Community Area are restricted.

(c) Notice of Unpaid Assessment. The Coxporation
shall, upon request of 2 Mortgagee, a proposed mortgage, or
a proposed purchaser who has a contractual right to purchase
a Residence, furnish to such mortgagee or purchaser a
statement setting forth the amount of the unpaid Assessments
against the Residence and the Owners, and any Mortgagee or
grantee of the Residence shall not be liable for, nor shall
the Residence conveyed be subject to a, lien for, any unpaid
Assessments in excess of the amount set forth in such
statement.

(d) Einancial Statements. Upon the request of any
Mortgagee, the Corporation shall provide to said Mortgagee
the most recent financial statement prepared on behalf o:r
the Corporation. .

(e) - Any Mortgages may (i) pay
taxes or other charges that are in default and that may or
have become & lien upon the Community Area or any part
thereof and (ii) pay overdue premiums on hazard insurance
policies or secure new hazard insurance coverage for the
Community Area in case of a lapse of a policy. A Mortgagee
making such payments shall be entitled to immediate
reimbursement from the Corporat.ion.

13. Amendments.

(a) . This Declaration may be amended at any
time by an instrument signed by (i) the appropriate officers
of the Corporation acting pursuant to the authority granted
by not less than two-thirds (2/3) of the votes of the Class
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B members cast at a mseting duly called for the purpose of
amending this Declaration and, to the extent reguired
herein (ii) Declarant.

(p) By DReclarant. Declarant hereby reserves the right
unilaterally to amend and revise the standards, covenants
and restrictions contained in this Declaration during the
period prior to December 31, 2000. Such amendments shall be
in writing, executed by Declarant, and recorded with thes
Recorder cf Hamilton County, Indiana. HNo such amendment,
howevex, shall restrict or diminish the rights or increass
or expand the obligations or Owners with respect to Lots
conveyed to such Owners prior to the amendment or adversely
affact the rights and interests of Mortgagees holding first
mortgages on Residences at the time of such amendment.
Declarant shall give notice in writing to such Ownexrs and
Mortgagees of any amendments. BExcept to the extent
authorized herein, Declarant shall not have tha right at any
time by amendment of this Declaration to grant or establish
any easement through, across or over any Lot which Declarant
has previously conveyed without the consent of the Owner of
such Lot.

(c) RBffective Date. Any amendment shall become
effective upon its recordation in the Office of the Recorder
of Hamilton County, Indiana.

20. Interpretation. The undersigned titles preceding the
various paragraphs and subparagraphs of this Declaration are for
convenience of reference only, and none of them shall be used as
an aid to the construction of any provision of this Declaration.
Wherever and whenever applicable, the singular form of any word
shall be taken to mean or apply to the plural, and the masculine
form shall be taken to mean or apply to the feminine or to the

neuter. -

21. Duration. The foregoing covenants and restrictions are
for the mutual benefit and protection of the present and future
Owners, the Corporation, and Declarant, and shall run with the
land and shall be binding on all parties and all Persons claiming
undexr them until January 1, 2020, at which time said covenants
and restrictions shall be automatically extended for successive
periods of ten (10) year, unless changes in whole or in part by
vote of those Persons who are then the Owners of a majority of
the Lots in the Tract.

22. ility. BEvery one of the Restrictions is hereby
declared to be independent of, and severable from, the rest of
the Restrictions and of and from every other one of the
Restrictions, and of and from every combination of the
Restrictions. Therefore, if any of the Restrictions shall be
held to be invalid or to be unenforceable, or to lack the guality
of running with the land, that holding shall be without effect
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upon the validity, snforceability or "running® quality of any
other one of the Restrictions.

23. Non-Liability of Declarant. Declarant shall not have
any liability to an Owner or to any other Person with respect to
drainage on, over or under a Lot. Such drainage shall be the
responsibility of the Owner of the Lot upon which a Residence is
constructed and of the bullder of such Residence and an Owner, by
an acceptance of a deed to a Lot, shall be deamed to have agreed
to indemnify and hold Declarant free and harmless from and
against any and all liability arieing from, related to, or in
connection with drainage on, over and under the lLot described in
such deed. Declarant shall have no duties, obligations or
liabilities hereunder oxcept such as are expressly assumed by
Declarant, and no duty of, or warranty by, Declarant shall be
implied by or inferred from any term or provision of this
Declaration.

24. Annexation. Each Owner, by the acceptance of a deed to
a Lot in Clay Springs, shall be deemed to have waived such
Owner’'s right o remonstrate against annexation of all or any
portion of Clay Springs by the City of Carmel.

IN TESTIMONY WHERROP, Declarant has executed this
Declaration as of the date set forth above.

BAY COMMUNITIES LIMITID PARTNERSHIP

By: BAY COMMUNITIES, iINC.
General Partner

s Lo Tl

Bruce T. Sklare
Vice-President

9357370

29




STATE OF INDIANA )
) 8§62
COUNTY OF HAMILTON )

Before me, the undersigned, a Notary Public in and for said
County and State, personally appeared Bruce T. Sklare, Vice
President of Bay Communities, Inc. the general partner of Bay
Communities Limited Partnership, who acknowledged the execution
of the foregoing Declaration of Covenants and Restrictions.

WITNESS my aand and Notarial Seal this _A42% day of
November, 1983.

My Commission Expires: Beth A. Gallien, Notary Public

$-31-95
Residing in Henry County

vesecan,
.

This Instrument Prepared By:

James J. Nelaon

Nelson & Prankenberger
3021 B, 98th Street

Suite 220

Indianapolis, Indiana 46280
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This Declaration, made as of the ZJA' day of Novealiers) 1%3@0
by BAY COMMUNITIES LIMITED PARTNERSHIP, & Limited Partneriﬂi;ﬁ?
{*Declarant”);

£ 101934

ToraK. Conry

WITNESSETH?:

WHERBAS, the following facts are true:

A. Declarant is the legal or equitable owner of the real
estate located in Hamilton county, Indiara, described in
A and depicted on Exhibit B, upon which Declarant intends, but is
not obligated, to develop 2 residential subdivision to be known
as Clay Springs.

B. Declarant has or will construct certain improvemenia and
amenities which shall constitute Community Area.

C. Declarant desires to provide for the preservation and
enhancement of the property values, amenities and opportunities
in Clay Springs and for the maintenance of the Tract and the
improvements thereon, and to this end desire to subject the Tract
to the covenants, restrictions, easements, charges and liens
hereinafter set forth, each of which is for the benefit of the
Lots and lands in the Tract and the future owner thereof.

D. Declarant deems it desirabls, for the efficient
preservation of the values and amenities in Clay Springs, to
create an agency to which may be delegated and assigned the
powers of owning, maintaining and administering the Community
Area, administering and enforcing the Restrictions, collecting
and disbursing the Assessments and charges hereinafter created,
and promoting the recreation, health, safety and welfare of the
Owners of Lots in Clay Springs.

E. Declarant shall incorporate under the laws of the State
of Indiana non-profit corporation known as Clay Springs
Homeowners Association, Inc. for the purpose of exercising such
e e, i functions.

NOW, THEREFORE, Declarant hereby declares that all of the
Lots and lands in the Tract as they are held and shall be held,
conveyed, hypothecated or encumbered, leascd, rented, uses,
occupied and improved, are subject to the following Restrictions,
all of which are declared to be in furtherance of a plan for the
improvement and sale of Lots in the Tract, and are astablished
and agreed upon for the purpose of enhancing and protecting the



value, desirability and attractivenesa of the Tract as a whole
and of each of Residences, Lots and lands situated therein. The
Restrictions shall run with the land and shall be binding upon
Declarant, ita successors and asaigns, and upon the parties
having or acquiring any interest in the Tract or any part or
parts thereof subject to such Restrictions, and shall inure to
the benefit cf Declarant and its successors in titls to the Tract
or any part or parts thereof.

1. Daiinitiops The following terms, as used in this
Declaratico, unlass the context clearly requires otherwise, shall
mean the following:

“Architectuxal Roview Board" means that entity
established pursuant to this Declaration for the purposes
therein stated.

“Articles" means the Articles of Incorporation of the
Corporation, as amended from time to time.

~Aggessments” means all sums lawfully assessed against
the Members of the Corporation or as declared by this
Declaration, any Supplemental Declaration, the Articles or
the By-Laws. :

"Board of Directors” means the governing body of the
Corporation elected by the Members in accordance with the
By-Laws.

"By-Laws' means the Code of By-Lawe of the Corporation,
as amended from time to time.

“Clay Springs* means the name by which the Tract shall
be known. -

“Community Area” means (i) the Drainage System, (i1i)
the Lakes, (iii) the Entry Ways, (iv) any utility service
lines or facilities not maintained by a public utility
company or governmental agency that are located on, over or
below or through more than one Section, {v) any areas of
land (1) shown on any Plat, (2} described in any recorded
instrument prepared by Declarant or its agents, or (3)
conveyed to or acquired by the Corporation, together with
all improvements thereto, that are intended to be devotad to
the use or enjoyment of som@, but not necessarily all, of
the Owners of Lote, and (vi) the Swimming Pool and related
facilities intended for the use and enjoyment of all the
Owners of Lots.

"Community Arep Access Fasement” means the area
designated on a Plat as a means of access to a Community
Area.

2 9404919
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“Corporation” means Clay Springs Homeowners
Association, Inc., an Indiana non-profit corporation, itse
successors and assigns.

"Dgclazant® means Bay Development Corporation, its
successors and assigns to its interest in tne Tract other
than Owners purchacing Lots or Residances by deed from
Declarant (unless the conveyance indicated an intent that
the grantee assume the rights and obligations of Declarant).

et A o o W A

"Development Area" means the land described in Exhibit A.

~Drainage Board" means the Hamilton County Drainage
Board, its successors or assigns.

“Drainage System” means the open drainage ditches and
swales, the subsurface drainage tiles, pipes and structures,
the dry and wet retenticn and/or detention ponds, and the
other structures, fixtures, properties, equipment and
facilities (excluding the Lakes) located in the Tract and
designed for the purpose of contrelling, retaining or
expediting the drainage of surface and subsurface waters
from, over and across the Tract, including but not limited
to those shown or referxed to on a Plat, all or part of
which may be established as legal drains subject to the
jurisdiction of the Drainage Board.

"Entry Ways" means the structures constructed as an
entrance to Clay Springs or a part thereof {exclusive of the
street pavement, curbs and drainage structures and tlles)
and the traffic islands depicted on the Plats.

General Plan of Development: means that plan prepared
by Declarant and approved, if necessary, by appropriate
public agencies that outlines the total scheme of
development and general uses of land in the Development
Area, as such may be amended from time to time.

"Landscape Easement” means a vortion of a Lot danoted
on a Plat as an area to be landscaped and maintained by the
Corporation.

*Lake" means any lake locatad in the Development Area
and depicted on the Plat and "Lakes" means all of such Lakes.
A numerically designated Lake means the Lake so designated
by such number on the General Plan of Development.

~Lake Access Eagemant” means the area designated on a
Plat &!. a means of access to a Lake.

“Lot" means a platted lot as shown on a Plat.
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Lot Development Plan® means (i) a site plan prepared
by a licensed engineer or architect, (ii) foundation plan
and proposed finished floor slevations, {iii) building
plans, including elevation and floor plans, (iv) material
plans and specifications, (v) landscaping plan, and (vi} all
other data or information that the Architectural Review
Board may regquest with respect to the improvement or
alteration of a Lot {including but not limited to the
landscaping thereof) or the construction or alteration of a
Residence or other structure or improvement thereon.

*Maintenance Coats” means all of the costs necessary to
keep the facilities to which the term applies operational
and in good condition, including but not limited to the cost
of all upkeep, maintenance, repair, replacemant of all or
any part of any such facility, payment of all insurance
with reepect thereto, all taxes imposed on the facility and
on tha underlying land, leasehold, easement or right-of-way,
and any other expense related to the continuous maintenance,
operation or improvement of the facility.

*Member" means a Class A or Class B member of the
Corporation and "Members®" means Class A and Class B members
of the Corporation.

*Mortgagee"” means the holder of a first mortgage on a
Residence.

“Qyner” means a Parson, including Declarant, who at the
time has or is acquiring any interest in a Lot except a
Person who has or is acquiring such an interest merely as
security for the performance of an obligation.

“part of the Development Area" means any part of.the
Development Area not included in the Tract.

“person” means an individual, firm, corporation,
partnership, association, trust or other legal entity, or
any combination thereof.

"plat” means a final secondary plat of a portion of the
Development Area recorded in the Office of the Recorder of
Hamilton County, Indiana. . .

"R * means the document containing

rules, regulations, policies, and procedures adopted by the
Board of Directors or the Architectural Review Board, as the
same may from time to time be amended.

~Reserve for Replacements” means a fund established and
maintained by the Corporation to meet the cost of periodic
maintenance, repairs, renewal and replacement of the

Community Area.
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“Residence” means any structure intended exclusively
for occupancy by a single family together with all
appurtenances thereto, including private garage and
outbuildings and recreational facilities usual and
incidental to the use of a single family residential lot.

*Restrictions" means the covenants, conditions,
easements, charges, liens, raestrictions, rules and
regulations and all other provisions set forth in this
Declaration, all applicable Supplemental Declarations and
the Register of Regulations, as the same may, from time to
time be amended.

“Section” means that portion of the Development Area
that is depicted on a Plat.

“ " means any Plat or
supplementary declaration of covenants, conditions or
restrictions that may be recorded and which extends the
provisions of this Declaration to a Section and contains
such complementary or supplementary provisions for si:ch
Section as are required or permitted by this Declaration.

“Swimming Pool” means the swimming pool and related
facilities located in a Block so depicted on the Plat.

" i * with respect to any action means the
Director of the Department of Community Development of the
City of Carmel or, where he lacks the capacity to take
action, or fails to take such action, the governmental body
or bodies, administrative or judicial, in which authority is
vested under applicabls law to hear appeals from, or review
the action, or the failure to act, of the Director.

2. Declaration. Declarant hereby expressly declares that
the Tract shall be subject to these Restrictions. The Owner of
any Lot subject to these Restrictions, by (1) acceptance of a
deed conveying title thereto, or the execution of a contract for
the purchase thereof, whether from Declarant or a subsequent
owner of such Lot, or (ii) by the act of occupancy of any Lot,
shall accept such deed and execute such contract subject to each
Restriction and agreement herein contained. By acceptance of
such deed or execution of such contract, each Ownexr acknowledges
the rights and powers of Declarant and of the Corporation with
respect to these Restrictions to keep, observe, conply with and
perform such Restrictions and agreement.

3. The Lakes. Declarant shall convey title to the Lakes to
the Corporation. The Corporation shall be responsible for
maintaining the Lakes. The Maintenance Costs of the Lakes shall
be assessed as a General Assessment against all Lots subjact to
assessment. Each Owner of a Lot that abuts a Lake shall be

s 9406917

[T PP € TUTE HRRC I g



responsible at all times for maintaining so much of the bank of
the Lake above the pool level as constitutes a part of, or abuts,
his Lot and shall keep that portion of the Lake abutting his Lot
free of debris and otherwise in reasonably clean condition. HNo
boats shall be permiited upon any part of a Lake and no dock,
pier, wall or other structure may be extended into a Lake without
the prior written consent of the Architectural Review Board and
such governmental authority as may have jurisdiction thereover.
No swimming will be permitted in any Lake except if and to the
extent authorized by the Board of Directors. Each Owner of Lot
abutting a Lake shall indemnify and hold harmless Declarant, the
Corporation and' each other Owner against all loss or damage
incurred as a result of injury to any Person or damage to any
property, or as a result of any other cause or thing, arising
from or related to use of, or access to, a Lake by any Person who
gains accegss thereto from, over or across such Owner’s Lot.
Declarant shall have no liability to any Person with respect to a
Lake, the use thereof or access thereto, or with respect to any
damage to any Lot resulting from a Lake or the proximity of a Lot
thereto, including loss or damage from erosion.

4. Swimming Pool. Declarant shall convey title to the
Swimming Pool and the related facilities, if any, ("Pool") to the
Corporation. The Maintenance Costs of the Pool shall be assessed
as a General Assassment against all Lots subject to assessment.

5. Drainage System. The Drainage System has or will be
constructed for the purpose of controlling drainage within and
adjacent to the Development Area and maintaining the water level
in the Lakes. Declarant shall maintain the Drainage System in
good condition satisfactory for the purpose for which it was
constructed unti]l the earlier of December 31, 1994, or the date
the Drainage System is accepted as a legal drain by the Drainage
Board. After the earlier of such dates, the Corporation shall
maintain the Drainage System to the extant not maintained by the
Drainage Board and the Maintenance Costs thereof shall be
assessed against all Lots subject to assaessment serviced by that
part of the Drainage System with respect to which Maintenance
Costs are incurred. Each Owner shall be individually liable for
the cost of maintenance of any drainage system located entirely
upon his Lot which is devoted exclusively to drainage of his Lot
and is not maintajined by the Drainage Board.

6. Maintenance of Entry Ways and Landscape Easements. The
Corporation shall maintain the Entry Ways and the Landscape
Easements and all improvements and plantings thereon, and the
Maintanance Costs thereof shall be assessed as a General
Assessment against all Lots subject to assessment. Grass, trees,
shrubs and other plantings located on an Entry Way or & Landscape
Easement shall be kept nearly cut, cultivated or trimmed as
reasonably required to maintain an attractive entrance to Clay
Springs or a part thereof or a planting area within Clay Springs.
All entrance signs located on an Entry Way shall be maintained at
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all times in good and sightly condition appropriate to a
first-class residential subdivision. The Declarant and the
Corporation shall at the written request of the Hamilton County
Engineer (“Engineer"), remove any landacaping or signage deemed
by the Engineer to encroach on or impede sight distance for
public safety reasons.

7. Construction of Residences.

(a) Land Use. Lots may be used only for residential
purposes and only one Residence may be constructed thereon.
No portion of any Lot may be sold or subdivided such that
there will be a greater number of Residences in Clay Springs
than the number of original Lots depicted on the Plats.
Notwithstanding any provision in the applicable zoning
ordinance to the contrary, no Lot may be used for any
"Special Use" that is not clearly incidental and necessary
to single family dwellinga. No home occupation shall be
conducted or maintained on any Lot other than one which does
not constitute a “Special Use” and is incidental to a
business, profession or occupation of the Owner or occupant
of such Lot and which is generally or regularly conducted at
another location which {s away from such Lot. No signs of
any nature, kind or description shall be erected, placed, or
permitted to remain on any Lot advertising a permitted home
occupation.

(b) Size of Residence. Except as otherwise provided
herein, no residence may be constructed on any lot unless
such Residence, exclusive of open porches, attached garages
and basements, shall have a minimum ground floor area of
2,000 square feet if a one-story structure, or minimum 1,200
square feet if a higher structure, but in the case of a
building higher than one story, there must alsoc be at-least
600 square feet in addition to the ground floor area and the
total floor area shall not be less than 2,000 square feet.

(c) Temporary Structuree. No trailer, shack, teat,
board, basement, garage or other outbuilding may be used at
any time as a dwelling, temporary or permanent, nor may any
structure of temporary character be used as a dwelling.

(d) Building Locatjon and Finished Floor Elevation.
No building may be erected between the building line show
on a Plat and the front Lot line, and no structure or part
thereof may be built or erected nearer than ten (10) feet on
any side Lot line or nearer than Twenty (20) feest to any
rear Lot line; provided that the aggregate of side yard
shall not be less than thirty (30) feet. A minimum
finishad floor elevation, shcwn on the development plan for
each Section, has been established for each Lot and no
finished floor elevation with the exception of flood
protected basements shall be constructed lower than said
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minfmum without the written consent of the Architectural
Review Board. Demonstration of adeguate storm water
drainage in conformity with both on-Lot and overall project
drainage plana shall be a prime requisite for alternative
finished floor elevations. Before construction commsences,
the finished floor elevation shall be physically checked on
the Lot and certified by a licensed professional engineer or
a licensed land surveyor. :

(e} Driveways. All driveways shall be paved and
maintained dust free.

(£) . If street lights are not installed
in Clay Springs, then each Owner or his builder shall
inastall and maintain a light in operable condition on his
Lot at a location, having a height and of a type, style and
manufacturer approved by the Architectural Review Board
prior to the installation thereof. Each such light fixture
shall also have a bulb of a maximum wattage approved by the
Architectural Review Board to insure uniform illumination on
each Lot and shall be equipped with a photo electric cell or
gimilar device to insure automatic illumination from dusk to
dawn each day.

(g) Storage Tanks. Any gas or oil storage tanks used
in connection with a Lot shall be either buried or located
in a Residence such that there are completely concealed from
public view.

(h) Construction and Landscaping. All construction
upon, landscaping of and other improvements to a Lot shall
be completed strictly in accordance with the Lot Development
Plan approved by the Architectural Review Board. All
landscaping specified on the landscaping plan approved by
the Architectural Review Board shall be installed on the Lot
strictly in accordance with such approved plan within thirty
{30) days following substantial completion of the Residence
unless the Board agrees to a later landscaping completion
date. Unless a delay is caused by strikes, war, court
injunction or acts of God, the Owner of any Lot which on the
date of purchase from Declarant i8 not improved with a
Residence shall commence construction of a Residence upon
the Lot within three (3) years from the date the Owner
acquired title thereto and shall complete construction of
such Residence within one (1) year after the date of
commencement of the building process, but In no event later
than four (4) vears aftar the date the Owner acquired title
to the Lot unl:ss such Lot is adjacent to a Lot upon which
the Owner has constructed a Residence in which auch Owner
permanently resides. If the Owner fails to commence or
complete construction of a Residence within the time pericds
spacified herein, or if the Owner should, without
Declarant’s written approval, sell, contract to sell, convey
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or otherwise dispose of, the Lot before completion of
construction of a Residence on the Lot, then, in any of such
events, Declarant mays

(i) re-enter the lot and divest the Owner of
title hereto by tendering to the Owner or to the Clerk
of the Circuit Court of Hamjlton County the lesser of
{i) the same net dollar amount as was rxeceived by
Declarant from such Owner as consideration for the
conveyance of Declarant of the Lot, the Owner may prove
to have been incurred in connection with the
commencement of construction of a Residence on the Lot
and (ii) the then fair market value of the lLot, as
detarmined by averaging two (2) appraisals made by
qualified appraisers appointed by the Judge of the
Hamilton County Circuit or Superior Court;

@t o e a5 Ao Y

(ii) obtain injunctive relief to force the Owner
to proceed with construction of any Residence, a Lot
Development Plan for which has been approved by the
Architectural Review Board upon application by such
Owner; or .

{1ii) pursue other remediss at law or in equity
as may be available to Declarant.

The failure of the Owner of a Lot to apply for approval
of, or receive approval from, the Architectural Review Board
of a Lot Development Plan shali not relieve such Owner from
his obligation to commence and complete construction of a
Residence upon the lot within the time periods specitied
herein. For the purposes of this subparagraph (h),
construction of a Residence will be deemed "completed- when
the exterior of the Residence (including but not limited to
the foundation, walls, roof, windows, entry doors, gutiers,
downspouts, exterior trim, paved driveway and landscaping)
has been completed in conformity with the 'Lot Development
Plan.

(i) Mailboxes. All mailboxes installed upon Lots
shall be uniform and shall be of a type, color and
manufacturer approved by the Architectural Review Board.
Such mailboxes shall be installed upon posts approved as to
type, size and location by the Architectural Review Board.

(3) Septic Systems. No septic tank, absorption field
or any other on-site sewage disposal system (other than a
lateral main connected to a sanitary sewerage collection
system operated by the Clay Township Regional Waste District
or a successor public agaency or public utility) shall be
installed or maintained on any Lot.
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(k) Water Systems. No private or semi-private water
supply system may be located upon any lot which is not in
compliance with regulations or procsdures ndogtod or
established by the Indiana State Board of Health, or other
civil authority having jurisdiction. To the extent that
domestic water service is avajlable from a water line
located within 200 feet of thm lot line maintainea by a
public or private utility company, each Owner 3h».l connect
to such water lina to provide water for domestic use on the
Lot and shall pay all connection, availability or other
charges lawfully established with respect to connections
thereto. Notwithstanding theforegoing, an Owner may
establish, maintain and use an irrigation water well on his
Lot as long as the well does not adversely affect the normal
pool level of any Lake.

(1) Drainage. 1In the event storm water drainage from
any Lot or Lots flowa across another Lot, provision shall be
made by the Owner of such Lot to permit such drainage to
continue, without restriction or reduction, across the
downstream Lot and into the natural drainage channe' or
course, although no specific drainage easement for such flow
of water if provided on the Plat. To the extent not
maintained by the Drainage Board, the “Drainage Easements”
reserved as drainage swales shall be maintained by the Owner
of the Lot upon which such easements are located such that
water from any adjacent Lot shall have adequate drainage
along such swale. Lots within Clay Springs may be included
in a legal drain established by the Drainage Board. 1In such
event, each Lot in Clay Springs will be subject to
assessment by the Drainage Board for the cost of maintenance
of the portion of the Drainage System and/or the Lakes
included in such legal drain, which assessment will be a
lien against the Lot. The elevation of a Lot shall not be
changes so as to affect materially the surface elevation or
grade of surrounding Lots. Perimeter foundation drains,
sump pump drains and downspouts shall not be outlettad into
streets or street rights-of-way. These drains shall be
connected whenever feasible into a subsurface drainage tile.
Each Owner shall maintain the subsurface drains and tiles
located on his Lot and shall be liable for the cost of all
repairs thereto or replacements thereof.

8. Maiptenance of Lotg.

(a) Vehicle Parking. No camper, motor home, truck,
trailer, boat or disabled vehicle may be parked or stored
overnight or longer on any Lot in open public view.

(b) Slgne. Except for such signs as Declarant may in
its absolute discretion display in connection with the
deveiopmant of Clay Springs and the sale of Lots therein and
such signs as my be located on the Community Area, no sign
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of any kind shall be displayed to the publicview on any Lot
except that one sign of not more than four (4) square feet
may be displayed at any time for the purpose of advertising
the property for sale or for rant, or may be displayed by a
builder to advertise the property during construction and
8ale.

(c} Fencing. No fence, wall, hedge or shrub planting
higher than eighteen (18) inches shall be permitted between
the front property line and the front building set-back line
except where such planting is located on a Landscape
Easament or is part of Residence landscaping and the prime
root thereof is within four (4) feet of the Residence.

Trees shall not be deemed "shrubs” unless planted in such a
manner as to constitute a "hedga”.

. No fence shall be erected or maintained on or
within any Landascape Easemant axcept such as may be
installed by Declarant and subsequently replaced by the
Corporation in such manner as to preserve the uniformity of
such fence. In no event may any fence be erected or
maintained on any Lot without the prior approval of the
Arxchitectural Review Board, which may establish design
standards for fences and further restrictions without
respect to fencing, including limitations on {or prohibition
of) the installation of fences in the rear yard of a Lot and
along the bank of any Lake. All fences shall be kept in
good repair. No fence, wall, hedge or shrub planting which
obstructs sight lines at elevations between two (2) and six
(6) feet above the ctreet shall be placed or permitted to
remain on any corner lot within the triangular area formed
by the street property lines and a line connecting points 25
feet from the intersection of said street lines, or in the
case of a street line with the edge of a driveway paveément
or alley line. No tree shall be permitted to remain within
such distances of such intersections unless the follage line
is maintained at sufficient height to prevent obstructions
of such sight lines.

(d) VYegetation. An Owner shall not permit the growth
of weeds and volunteer trees and bushes on his Lot, and
shall keep his Lot reasonably clear from such unsightly
growth at all times. If an Owner fails to comply with this
Restriction, the Architectural Review Board shall cause the
weeds to be cut and the Lot cleared of such growth at the
expense of the Owner thereof and the Architectural Review
Board shall have a lien against the cleared Lot for the
expense thereof.

(e) Nuigances. No noxious or offensive activity shall
be carried on upon any Lot nor shall anything be done
thereon which may be, or may become, an annoyance or
nuisance to the neighborhood. Barking dogs shall constitute
a nuisance. :
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(£) Garbags and Refuse Disposal. No Lot shall be used
or maintained as & dumping ground for trash. Rubbish, :
garbage or other waste nhnlg be kept in sanitary containers
out of public way. All squipment for storage or disposal of
such materials shall ba kept clean and sanitary.

(9) Livestock and Pouitry. No animal, livestock or
poultry of any kind shall be raised, bred or kept on any
Lot, except that dogs, cats or other household pets may be
kept provided that they are not kept, bred or maintained for
commercial purpose. The owners of such pormittad pets shall
confine them to their respective Lots such that thay will
not be a nuisance., Owners 6f doga shall so control or
confine them so as to avoid barking which will annoy or
disturb adjoining Owners.

(hy Outside Burping. No trash, leaves, or other
materials shall be burned upon a Lot if smoke therefrom
would blow upon any other Lot and, then, only in acceptable
incinerators and in compliance with all applicable legal
requirements.

(1) Antennas and Receivers. No satellite receiver,
down-link, or exterior antenna shall be permitted on any Lot
without the prior written consent of the Architectural
Review Board. The Architectural Review Board shall not be
obligated to give its consent to the installation of any
exterior television antenna if television reception is
available from underground cabla connections serving the Lot
or to the installation of any other exterior antenna if all
Owners of Lots within 200 feet of the Lot upon which the
proposed antenna would be erected do not consent in writing
to the inatallation thereof. .

(3) Exterior Lights. No exterior lights shall be
eracted or maintained between the building line and rear lot
line 80 as to shine or reflect diractly upon another Lot.

(k) Electric Bug Killers. Electric bug killers,
~zappers" and other similar devices shall not be installed
at a location or locations which will result in the
operation thereof becoming a nuisance or annoyance to other
Owners and shall only be operated when outside activities
require the use thereof and not continuously.

9. glay Springs Homeowners Association. Inc,

(a) Membership. Each Owner shall automatically be a
member and shall enjoy the privileges and be bound by the
obligations contained in the Articles and By-Laws. 1f a
Person would realize upon his security and become an Owner,
he shall then be subject to all the requirementa and
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limitations imposed by this Declaration on other Owners,
including those provisions with respect to the paywent of
Asseassnents.

{b}) Powars. The Corporation shall have such powers as
are set forth in this Declaration and in the Articles,
together with all other powars that belong to it by law.

(c) Classes of Members. The Corporation shall have
two (2) classes of members as followst

gEvery Person who is an Owner shall be a
Class A member.

Declarant shall be a Class B member. No
other person, except a successor to substantially all
of the interest of Declarant in the Developmant Area,
shall hold a Class b membership in the Corporation.

The Class B membership shall terminate upon the
resignation of the Class B member, when all of tho Lots
in the Development Area (as depicted on the Genaral
plan of Development) have bsen sold, or on Dacember 31,
2000, whichever first occurs.

(d) Yoting and Othex Rights of Members- The voting
and other rights of members shall be as specified in the
Articles and By-Laws.

(e) Reserve for Replacements. The Board of Directors
shall establish and maintain the Reserve for Replacements by
the allocation and payment to such reserve fund of an amount
determined annually by the Board to be sufficient to meet
the cost of periodic maintenance, repairs, renewal and
replacement of the Community Area. In determining the
amount, the Board shall take into consideration the expected
ugeful life of the Community Area, projected increases in
the cost of materials and labor, interest to be earned by
such fund and the advice of Declarant or such consultants as
the Board may employ. The Reserve for Replacements shall be
deposited in a spacial account with a lending institution
the accounts of which are insured by an agency of the United
States of America or may, in the discretion of the Board, be
invested in obligations of, or fully guaranteed as to
principal by, the tUnited States of America.

(f) L1m1Ln&1nn1_gn.Agsinn_hx.;ha_Cangxnxign- Unless
the Class B Member and at least two-thirds of the Mortgages
{based on one vote for each first mortgage owned) or
two-thirds (2/3) of the Class A menbers (other than
Declarant) have given their prior written approval, the
Corporation, the Board of Dirsctors and the Owners may not:
{1) except as authorised by Paragraph 10(a), by act or
omizsion seek to abandon, partition, subdivide, encumber,

94046919
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sell or transfer the Community Area (but the granting of
easements for public utilities or other public purposes
consistent with the intended use of the Community Area shall
not be deemed a transfer for the purposes of this clause);
(i4) fail to maintain fire and extended coverage on
insurable Community Arma on a current rsplacement cost basis
in an amount at least one hundred percent (100%) of the
insurable value (based on current replacement cost); (iii)
use haxard insurance proceeds for losses to any Community
Area for other than the repair, replacement or
reconstruction of the Community Arsa; (iv) change the method
of determining the obligations, assessments, dues or other
charges that may be levied against the 'Owner of a Residence;
(v) by act or omiasion change, waive or abandon any schese
of regulations or their enforcemant pertaining to the
architectural design or the exterior appearance of
Residences, or the maintenance and up-keep of the Community
Area; or (vi) fail to maintain the Reserve for Replacements
in the amount required by this Declaration.

L et — s o

(g) Mergerg. Upon a merger or consolidation of
another corporation with the corporation, its properties,
rights and obligations may, as provided in its articles of
incorporation or, alternatively, the properties, rights .and
obligations of another corporation may by operation of law
be added to the propertiee, rights and obligations of the
Corporation ae a surviving corporation pursuant to a merger.
The surviving or consolidated corporation may administer the
covenants and restrictions established by this Declaration
within the Tract together with the covenants and
restrictions established upon any other properties as one
scheme. No other merger or consollidation, however, shall
effect any revocation, change or addition to the covenants
established by this Declaration within the Tract except as
hereinafter provided.

(h) « Wherever in
this Declaration the consent, approval or vote of the Class
B member is required, such requirement shall cease at such
time as the Class B membership terminates, but no such
termination shall affect the rights and powers of Declarant
set forth in this Declaration.

10. Assessments.

(a)

.. Declarant hereby covenants, and each Owner of
any Lot by acceptance of a deed thereto, whether or not it
shall be so ex.vessed in such deed, is deemed to covenant
and agree to pay to the Corporation the following: ({1)
General Assaessments; (2) Architactural Control Assessments
and (3) Special Assessments, such Assessmants to be
established and collacted as hersinafter provided.

14
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All Assessments, together with interest thareon and
costs of collection thereof, shall be a charge on the land
and shall ba a continuing lien upon the Lot against which
each Assessment, together with intersst thereon and costs of
collection thereof, shall also be the personal obligation of
the Person who was the Owner of the Lot at the time when the
Assessment became due.

{b) Gsnsxal Assasgsment.

(1) Purpose of Agssessmant. The General
Assessment levied by the Corporation shall be
used exclusively to promote the recreation,
health, safaety, and welfare of the Owners of
Lots and for the improvement, maintenance and
operation of the Community Area.

(1i) Baais for Asgesament.

(1) Lots Geneiallv. Each lot ouned by a
Person other than Declarant shall be assessad at a
uniform rate without regard to whether a Residence
has been constructed upon the Lot.

(2) Lots Owned by Daclarant. No Lot owned
by Daclarant shall be assessed by the Corporation
except such Lots as have boen improved by the
construction thereon of Residences which shall be
subjact to assessment as provided in Clause (1)
above.

(3) Change in Bagig. The basis of
assessment may be changed with the assent of the
Class B member and of (i) two-thirds (2/3) of the
Class A members (excluding Declarant) or
two-thirds (2/3) of the Mortgagees (based on one
vote for each first mortgage owned) who are voting
in person or by proxy at a meeting of such members
duly called for this purpose.

(iii) Method of Assossment. By a vote of a
majority of the Directors, the Board of Directors
shall, on the basis specified in subparagraph (il), fix
the General Assessment for each assessment year of the
Corporation at an amount sufficient to meet the
obligations imposed by this Declaration upon the
Corporation. The Board of Directors shal establish
the date(s) the General Assassment shall become due,
and the manner in which it shall be paid.

(iv) Allgocation of Asssssaant. The cost of
maintaining, operating, restoring or replacing the
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Community Araa has been allocated in this Dsclaration
among Owners of Lots on the basis of the location of
the landa and improvements constituting the Co-nunltl‘
Area and the intended use thereof. In determining t
General Assessmant, costs and expsnses which in
accordance with the provisions of this Declaration are
to be borne by all Owners shall first be allocated to
all Owners. Costs and expenses which in accordance
with the provisions of this Declaration are to be borne
by the Owners of certain Lots shall then be allocated
to the Owners of such Lots. The provisions of
subparagraph {i1) for uniform assessment shall not be
deemed to require that all assessments against vacant
Lots or Lots improved with comparable types of
Residances be equal, but only that sach Lot be assessed
uniformly with respect to comparables Lots subject to
assessment for similar costs and expenses.

(¢} Special Assessment. In addition to such other
Special Assessments as may be authorized herein, the
Corporation may lavy in any fiscal year a Special Assessment
applicable to that year and not more than the next four (4)
succeeding fiscal years for the purpose of defraying, in
whole or in part, the cost of any construction, repair, or
replacement of a capital improvement upon the Community
Area, including fixtures and personal property relating
thereto, provided that any such Assessment shall have the
assent of the Class B member and of a majority of the votes
of the Class A members whose Lots are subject to aasessment
with respect to the capital improvement who are voting in
person or by proxy at a meeting of such members duly called
for this purpose.

(d) Date of Commencement of General Asgesements: The
General Assessment shall commence with respect to assessable
Lots within a Section on the first day of the month
following conveyance of the first Lot in the Section to an
Owner who is not Declarant. The initial General Assessment
on an assessabla Lot shall be adjusted according to the days
remaining in the month in which the Lot became subject to
assessments.

{a)

. Any Assessment not paid within thirty (30}
. days after the due date may upon resolution of the Board of
pirectors bear interest from the due date at a percentage
rate no greater than the current statutory maximum annual
interest rate, to be set. by the Board of Directors for each
assessmant year. The Corporation shall be entitled to
institute in any court of competent jurisdiction any lawful
action to collect a delinguent Assessment plus any expenses
or costs, including attorneys’' fees, incurred by the
Corporation in collecting such Assessment. If the
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Corporation has provided for collection of any Assessment or
installmenta, upon default in the payment of any one Or more
inatallments, the Corporation may accelerate payment and
declare the entire balance of sald Assessment dua and

ayable in full. No Owner may waive or otherwise escape
liability for the Assessments provided for herein by non-use
of the Community Area or abandonment of his Lot.

{f) Subordination of the Lian to Mortgages. The lien
of the Assessments provided for hersin against a Lot shall
be subordinate to the lien of any recorded first mortgage
covaring such Lot and to any valid tax or special assessment
lien on such Lot in favor of any governmental taxing or
assessing authority. B8ale or transfer of any Lot shall not
affect the assessment lien. The sale or transfer of any Lot
pursuant to mortgage foreclosure or any proceeding in lieu
thereo{ shall, however, extinguish the lien of such
Assessmeits as to payments which became due more than six
(6) months prior to such sale or transfer. Mo sale or
transfer shall relieve such Lot from liability for any
Assessments thereafter becoming due or from the lien
thereof.

(9) Cersificates. The Coxporation shall, upon demand
by an Owner, at any time, furnish a certificate in writing
signed by an officer of tha Corporation that the Asgessments
on a Lot have been paid or that certain Assessments remain
unpaid, as the case may be.

(h) Annual Budget. By a majority vote of the
pirectoxa, the Board of Directoxrs shall adopt an annual
budget for the subsaquent fiscal year, which shall provide
for allocation of expenses in such a manner that the
obligations imposed by the Declaration and all Supplemental
Declarations will be met.

11. Architectural Contxol.

{a) The Architectural Review Boaxd. An Architectural
Review Board consisting of three (3) or more persons as
provided fn the By-Laws shall be appointed by the Class B
member. At such time as there is no Class I member, the
Architectural Review Board shall be appointed by the Board
of Directors.

(b) Purpose. The Architectural Review Board shall
regqulate the external design, appearance, usa, location and
maintenance of the Tract and of improvements thereon in such
manner as to preserve an enhance values and to maintain a
harmonious relationship among structuras, improvements and
the natural vegetation and topography.
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{c) Conditions. Except as otherwise expressly
provided in this Declaration, no improvements, alterations,
repairs, change of coloras, excavations, changes in grade,
planting or other work that in any way alters any Lot or the
extarior of the lmprovemeits located thareon from its
natural or improved state existing on the date such Lot was
first conveyed in fee by Declarant to an Owner shall be made
or done without the prior approval of the Architectural
Review Board of a Lot Development Plan therefore. Prior to
the commencement by any Owner other than Declarant of (i)
construction, erection or alteration of any Residence,
building, fence, wall, swimming pool, tennis court, patio,
or other structure on a Lot or (ii) any plantings on a Lot,
a Lot Development Plan with respect thereto shall be
submitted to the Architectural Review Board, and no
building, fence, wall, Residence or other structure shall be
commenced, erected, maintained, improved, altered, made or
done, or any plantings made, by any person other than
peclarant without the prior written approval of the
Architectural Review Board of a Lot Development Plan
relating to such construction, erection, alteration or
plantings. Such approval shall be in addition to, and not
in lieu of, all approvals, consents, permits and/or
variances regquired by law from governmental authorities
having jurisdiction over Clay Springs, and no Owner shall
undertake any construction activity within Clay Springs
unless all legal requirements havs been satisfied. Each
Owner shall complete all improvements to a Lot strictly in
accordance with the Lot Development Plan approved by the
Architectural Review Board. As used in this subparagraph
(c). "plantings"® does not include flowers, bushes, shrubs or
other plans having a height of less than eighteen (18)
inches.

(d) Procedures. In the event the Architectural Review
Board faile to approve, modify or disapprove in writing a
Lot Development Plan within sixty (60) days after notice of
such plan has been duly filed with the Architectural Review
Board in accordance with procedures established by Declarant
or, if Declarant is no longer a Class B member, the Board of
pirectors’ approval will be deemed denied. A decision of
the Architectural Review Board (including a denial resulting
from the failure of such Board to act on the plan within the
specified period) may be appealed to the Board of Directors
which may reverse or modify such decision (including
approval of a Lot Development Plan deemed denied by the
failure of the Architectural Review Board to act on such
plan within the specified period) by a two-thirds vote of
the Directors then serving.

(e) Guidelines and Standagds. The Architectural
Review Board shall have the power to establish and modify
from time to tie such written architectural and landscaping
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design guidelineez and standards as it may deem appropriate
to achieve the purpose set forth in subparagraph (b) to the
extent that such design guidelines and standarde are not in
conflict with the specific provisions of this Declaration.
Any such guideline or standard may be appesled to the Board
of Directors which may terminate or modify such guideline or
standard by a two-thirds {2/3) vote of the Directors then
serving.

(£) . The
Architectural Review Board shall apply the guidelines and
standards established pursuant to subparagraph (e) in a
fair, uniform and reasonably manner consistent with the
discretion inherent in the design review process. In
disapproving any Lot Development Plan, the Architectural
Review Board shall furnish the applicant witl. specific
reasons for such disapproval and may suggest modifications
in such plan which would render the plan acceptable to the
Board if resubmitted.

(g) Design Consultants. The Architectural Review
Board may utilize the services of architectural, engineering
and other Persons possessing design expertise and experiaence
in evaluating Lot Development Plans. No presumption of a
conflict of interest or impropriety shall be drawn or
assumed by virtue of the fact that any of such consultants
may, from time to time, represent Persons filing Lot
Development Plans with the Architectural Review Board.

(h) Exercise of piscretion. Declarant intends that
the members of the Architectural Review Board exercise
discretion in the performance of their duties consistent
with the provisions of subparagraph (f), and every Owner by
the purchase of a Lot shall be conclusively presumed to have
consented to the exercise of discretion by such members. In
any judicial proceeding challenging a determination by the
Architectural Review Board and in any action initiated to
enforce this Daclaration in which an abuse of discretion by
the Architectural Review Board is raised as a defense, abuse
of discretion may be established only Lf a reasonable
Person, weighing the evidence and drawing all inferences in
favor of the Board, could only conclude that such
determination constituted an abuse of discretion.

12. Community Area.

{a) Qwnership. The Community Area shall remain
private, and nelther Declarant’s execution or recording of
an instrument portraying the Community Area, nor the doing
of any other act by Declarant is, or is intended to be, or
shall be construed as, a dedication to the public of such
Community Area. Declarant or the Corporation may, howaver,
dedicate or transfer all or any part of the Community Area
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to any public agency, authority or utility for use as roads,
utilities, parks or other public purposes.

(b) Dapaity of Use. Declarant expressly disclaims any
warranties or representations regarding the density of use
of the Community Area or any facilities located thereon.

(c) obligations of the Corporation. The Coxporatliom,
subject to the rights of peclarant and the Owners set forth
in this Declaration, shall ba responsible for the exclucive
management and control of the Cosmunity Area and all
improvements thereon {including furnishings and equipment
related thereto), and shall keep the Community Area in good,
clean, attractive and sanitary condition, order and repair.

(d) Easements of Epjoyment. No person shall have any
right or easement of enjoyment in or to the Community Area
except to the extent granted by, and subject to the terms
and provisions of, this Declaration or any Supplemental
Declaration executed by Declarant. Such rights and
easements as are thus granted shall be appurtenant to and
shall pass with the title to every Lot for whose benefit
they are granted. All Owners may use the Pool subject to
the reserved rights of Declarant and the Corporation. The
Owners of Lots abutting a lake may use such Lake, but such
use shall be limited to fishing and such other uses as may
be authorized by resolution adopted by the Boarxd of
Directors. No Owner whose Lot does not abut a Lake shall
have any right of access to a Lake over any Lot, but only
such right of access over thae Community Area as may be
designated by the Board of Directors for such purpose.

(e) Extent of Eagemepnts. The easements of enjoyment
created hereby shall be subject to the following: .

(i) the right of the Corporation to establish
reasonable rules for the use of the Community Area and
to charge reasonable admission and other faes for the
use of any recreational facilities located in or
constituting a part of the Community Area except that
no fee shall be charged to those specifically
authorized to use such facilities by this Declaration
or any Supplemental Declaration unless thes Corporation
is spacifically authorized to do so by this Declaration
or a Supplemental Declaration;

(11) the right of the Corporation to suspend the
right of an Owner and all Persons whose right to use
the Community Area derivas from such Owner's ownership
of a Lot to use such portions ol the Community Area for
any period during which any Assessment against his Lot
remains unpaid for more than thirty (30) days after
notice;
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(111) the right of the corporation to suspend the
right of an Owner or any Person claiming through the
Owner to use the Community Area for a period not to
exceed sixty (60) days for any other infraction of this
Declaration, any Supplemental Declaration or the
Reglster of Regulations;

(iv) the right of the Corporation to mortgage any
or all of the Community Arma and the facilities
constructed therein for the purposes of improvements
to, or repair of, the Community Area or facilities
constructed thereon, pursuant to approval of the Class
B menber and two-thirds (2/3) of the votes of the Class
A members (excluding Declarant) or two-thirds (2/3) of
the Mortgagees (based on one vote for each first
mortgage owned), voting in person or by proxy at a
regular meeting of the Corporatfon or a meeting duly
called for this purpose;

{v) the right of the Corporation to dedicate or
transfer all or any part of the Community Area to any
public agency, authority or utility, but no such
dedication or transfer shall be effective unless an
instrument signed by the Class B member, if any, and
the appropriate officers of the Corporation acting
pursuant to authority granted by two-thirds (2/3) of
the votes of the Class A members (excluding Declarant)
or two-thirds (2/3) of the Mortgagees (based on one
vote for each first mortgage owned}), agreeing t. such
dedication or transfer, has been recorded; and

(vi) the right of Declarant in any Supplemental
Declaration or Plat to restrict the use of Community
Area located in a Section to (a) Owners of Residences
located in such Section or (b) to other Owners of less
than all of the Lots in the Tract.

. The members of the

(£) Additional Rights of Usga .
family and the guests of every Person who has a right of
enjoyment to the Community Area and facilities subject to
such general regulations consistent with the provisions of
this Declaration and all Supplemental Declarations as may be
established from time to time by the Corporation and
included within the Register of Regulations.

( . In the esvent the

g) Damage or Destruction by Owner
Community Area is damaged or destroyed by an Owner or any of
his guests, tenants, licensees, agents, or member of his
family, such Owner authorizes the Corporation to repair said
damages area; the Corporation shall repair said damaged area
in a good workmanlike manner in conformance with the
original plans and specifications of the area involved, or
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as the area may have been modified or altered subsequently
by the Corporation in the discretion of the Corporation. An
amount equal to the costs incurred to effect such repairs
shall be assessed against such Owner as a Special Assessment
and shall conatitute a lien upon the Lot of said Owner.

(h) Convevapce of Title. Declarant may retain the
legal title to the Community Area or any portion thereof
until such time as it has completed improvements thereon,
but notwithstanding any provision hexein, the Declarant
hereby covenants that it shall convey the Lakes and the Pool
to the Corporation, free and clear of all liens and
financial encumbrances except as otherwise provided herein,
not later than two (2) years from the date such Community
Area or portion thereof is subjected to this Declaration.
Owners shall have all the rights and obligations imposed by
this Declaration with respect to such Community Area prior
to conveyance, excep that the Corporation shall not be
liable for payment of taxes and insurance for such Community
Area until title is conveyed.

13. Easementg.

(a) Plat Eagements. In addition to such easements as
are created elsevhére in this Declaration and as may be
created by Declarant pursuant to written instruments
recorded in the Office of the Recorder of Hamilton County,
Indiana, Lots are subject to drainage easements, sewer
easements, utility easements, entry way easemaents, landscape
easoments, lake acceess eagements, community area access
easements and non-access easements, either separately or in
any combination thereof, as shown on the Plats, which are
reserved for the use of Declarant, Owners, the Corporation,
the Architectural Review Board, public utility companies and
governmental agencies as follows:

(i) Drainage Easementg (DB) are created to
provide paths and courses for area and local storm
drainage, either overland or in adequate underground
conduit, to serve the needs of Clay Springs and
adjoining ground and/or public drainage systems; and it
shall be the individual responsibility of each Owner to
maintain the drainage across his own Lot. Under no
circumstance shall said easement be blocked in any
mannaer by the construction or reconstruction or any
improvement, nor shall any grading restrict, in any
manner, the waterflow. Sald areas are subject to
construction or reconstruction to any extent necessary
to obtain adequate drainage at any time by any
governmental authority having jurisdiction over
drainage, by Declarant, and by the Architectural Review
Board, but neither Declarant nor the Architectural
Review Board shall have any duty to undertake any such
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construction or reconstruction. Said easements are for
the mutual use and benefit of the Owners.

(1i) Sewer Easements (SE) erxe created for the
use of the local governmental agency having
jurisdiction over any storm and nanitar¥ waste disposal
system which may be designed to saerve Clay Springs for
the purpose of installation and maintanance of sewers
that are a part of said system.

(41i) Utjility Easemants (UE) are created for the
use of Declarant, the Corporation and all public
utility companies, not including transportation
companies, for the installation and maintenance of
mains, ducts, poles, linea and wires, as wall as for
all uses specified in the case of sewer easements.

(iv) Entry Way Eagements (EWE) are created for
the use of Declarant, the Architectural Review Board
and the Corporation for the installation, operation and
maintenance of the Entry Nays.

(v) Landscape Easements (LE) are created for the
use of Declarant, the Architectural Review Board and
the Corporation for the planting and maintenance of
trees, shrubs and other plantings.

(vi) Lake Access Basemente (LAE) are created for
the use of Declarant, the Corporation, the Drainage
Board and the City of Carmel for the purpose of gaining
access to the Lakes and the Drainage Facilities in the
course of maintenance, repair or replacement of any
thereof . :

(vii) Community Area Access Easementa (CAE) are
created for the purpose of gaining access to the
Community Area in the course of maintenance, repair ox
replacement thereof.

(viii) Non-Accesms Essements (NAE) are created to
preclude access from certain lots to abutting
rights-of-way acroass the land subject to such
easements.

All easemente mentioned herein include the right of
reasonable ingress and egress for the exercise of other
rights reserved. No structure, including fences, shall be
built on any drainage, sewer or utility easament if such
structure would interfere with the utilization of such
easement for the purpose intended or violats any applicable
legal raequirement or the texms and conditions of any
easement specifically granted to a Person who is not an
Owner by an instrument recorded in the office of the
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Recorder of Hamilton County, but a paved driveway nscessary
to provide access to a Lot from a public street and a
sidewalk installed by or at the direction of Declarant (and
replacements thereof) shall not be deemed a “structure” for
the purpose of this Restriction.

(b} Ganeral Easement. There is hereby created a
blanket eagsement over, across, through and under the Tract
for ingress and egress, installation, replacement, =epair
and maintenance of underground utility and service lines and
systems, including but not limited to water, sewers, gas,
talephones, electricity, television, cable or communication
lines and systems. By virtue of this easement it shall be
expressly permissible for Declarant or the providing utility
or service company to install and maintain facilities and
equipment on the Tract and to excavate for such purposes if
Declarant or such company restores the disturbed axea as
nearly as is practicable to the condition to which it was
found. No sewers, electrical lines, water lines, or other
utility service lines or facilities for such utilities may
be installed or relocated in a Section except as proposed
and approved by Declarant prior to the conveyance of the
first Lot in a Section to an Owner or by the Architectural
Review Board thereafter., Should any utility furnishing &
service covered by the general easement herein provided
request a specific easement by separate racordable document,
Declarant or the Corporation shall have the right to grant
such easement on the Tract without conflicting with the
terms thereof. This blanket easement shall in no way affect
any other recorded easements on the Tract, shall be limited
to improvements as originally constructed, and shall not
cover any portion of a lot upon which a Residence has been
constructed.

(c) Public Health and Safety Eagements. An casement
is hereby created for the benefit of, and granted to, all
police, fire protection, ambulance, delivery vehicles, and
all similar Person to enter upon the Community Area in the
performance of their duties.

(d) Drainace Board Easement. An easement ls hereby
created for the benefit of, and granted to, the Drainage
Board to enter the Tract and all Lots therein to the extent
necessary to exercise its rights with respect to any legal
drain constituting a part of the Drainage System.

(e) » Easements
utilized for underground service may be crossed by
driveways, walkways, Lake Access Easements and Community
Area Access Easements provided prior arrangement arxe made
with the utility company furnishing service. Such easementsa
as are actually utilized for underground service shall be
kept clear of all other improvements, including buildings,
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patiocs or other pavings, other than crossings, driveways,
walkways, Lake Access Easements or Community Area Access
Eagements, and neither Declarant nox any utility company
using the sasementa shall be liable for any damage done by
either of them or their assigns, agents, employees, or
services to shrubbery, trees, flowers or other improvements
of the Owner located on the land covered by said sasements.

(£) ' . For a
period of ten (10) years from the date of conveyance of the
first Lot in a Section, Declarant reserves a blanket
easement, and right on, over and under the ground within that
Section to maintain and to correct drainage of surface water
in order to cut any trees, bushes or shrubbery, make any
gradings of the soil, or to take any other similar action
reasonably necessary, following which Declarant shall
reatore the affected property to its original condition a
nearly as practicable. Declarant shall give reascnably
notice of its intention to take such action to all affected
Owners, unless in the opinions of Declarant an amergency
exists which precludes such notice.

{g) Hater Raetention. The Owner of each Lot, by
acceptance of a deed thereto, consents to the temporary
storage (retention) of storm water within the drainage
eagements (DE} on such Owner’s Lot.

14. ' . Notwithstanding
any provisions to the contrary contained herein or in any other
instrument or agreement, Daclarant or its sales agents or
contractors may maintain during the period of construction and
sale of Lots and Residences in the Tract or the Development Area,
upon such portion thereof as is owned or leased by Declarant,
upon such facilities as in the sole opinion of Declarant may be
reasonably required, convenient or incidental to the construction
and sale of Lots and Residences, including, but without limiting
the generality thereof, a business office, storage area,
construction yards, signs, model Residences and sales offices.

15. Enforcement. The Corporation, any Owner or Declarant
shall have the right to enforce, by proceeding at law or in
equity, all restrictions, conditions, covenants, reservations,
liens and charges now or hereafter imposed by the provisions of
this Declaration and of any Supplemental Declarations, but
neither Declarant nor the Corporation shall be liable for damage
of any kind to any Person for failure either to abide by, enforce
or carry out any of the Restrictions. No delay or failure by any
Person to enforce any of the Restrictions or to invoke any
available remedy with respect to a violation or violations
thereof shall under any circumstances be deemad or held to be a
waiver by that Person of the right to do so thareafter, or an
estoppal of that Person to assert any right available to him upon
the occurence, recurrence or continuation of any violation or
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violations of the Restrictions. In any action to enforce this
Declaration, the Person seeking enforcement chall be entitled to
rucover all costs of enforcement, including attorneys’ fees, if
it substantlially prevails in such action,

16. Limitations on Rights of the Corporation. As long as
there is a Class B membar, the Corporation may not use its
resources nor take a public position in opposition to the General
Plan of Daevelopment ox to changes thereto proposed by Declarant.
Nothing in this paragraph shall ba construed to limit the rights
of the Members acting as individuals or in affiliation with other
Members or groups as long as they do not employ the resources of
the Corporation or identify themselvee as acting in the name, or
on the behalf, of the Corporation.

17. Approvals by Declarant. As long as there is a Class B
member, the following actions shall require the prior approval of
Declarant: dedications of Sections within the Tract or of the
Tract with other real estate; mortgaging of the Community Area;
amendment of this Declaration and any Supplemental Daclaration;
and changes in the basis for assessment or the amount, use and
time of payment of the initial Assessment for the Community Area
and the Pool.

18. Mortgages

(a) i . Any Owner who places a
first mortgage lien upon his Residence or the Mortgagee
shall notify the Secretary of the Board of Directors of such
mortgage and provide the name and address of the Mortgagee.
A record of such Mortgagee’s name and address shall be
maintained by the Secretary and any notice required to be
given to the Mortgagee pursuant to the terms of the
Declaration any Supplemental Declaration, the Articles or
the By-Laws (the "Organizational Documents®) shall be deemed
effectively given if mailed to such Mortgagee at the address
shown in such record in the time providad. Unless
notification of any such mortgage and the name and address
of Mortgagee are furnlshed to the Secretary, either by the
owner or the Mortgagee, no notice to any Mortgagee as may be
otherwise required by the Organizational Documents shall be
required and no Mortgagee shall be entitled to vote by
virtue of the Organizational Documents or a proxy granted to
such Mortgagee in connection with the mortgage.

(b) Notices to Mortgagees. The {orporation shall
promptly provide to any Mortgagee of whom the Corporation
has been provided notice under subparagraph (a) above notice
of any of the followingt

(1) Any condemnation or casualty loss that affects a
material portion of the Community Area;
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{1i) Any dalinguency in the payment of any Assessment
owned by the Owner of any Residence on which said
Mortgagee hoids a mortgage or any default by an
Owner under the Organisational Documents, i1f sald
delingquency or default continuas for more than
sixty (60) days;

{111) Any lapse, cancellation or material modifications
of any insurance policy of fidelity bond
maintained by the Corporation;

(iv) Any proposed action that requires the consent of a
specified percentage of Mortgages; and,

(v) Any proposed amendment of the Organizational
Documents affecting a change in (A) the interests
in the Community Area appertaining to any
Residence or the liability for Maintenance Costs
appertaining therato, (B) the vote appertaining to
a Residence or (C) the purposes for which any
Residence or the Community Area are restricted.

(c) Natice of Unpaid Assessment. The Corporation
shall, upon request of a Mortgagee, a proposed mortgage, or
a proposed purchaser who has a contractual right to purchase
a Residence, furnish to such mortgagee or purchaser a
statement setting forth the amount of the unpaid Assessments
against the Residence and the Owners, and ‘any Kortgagee or
grantee of the Residence shall not be liable for, nor shall
the Residence conveyed be subject to a lien for, any unpaid
Assessments in exceas of the amount set forth in such
statement.

d) Financial Etatements. Upon the request of any
Mortgagee, the Corporation shall provide to said Mortgagee
the most recent financial statement prepared on behalf of
the Corporation.

(e) Pavments by Mortgagees. Any Mortgagee may (i) pay
taxes or other charges that are in default and that may or
have become a lien upon the Community Area or any part
thereof and (ii) pay overdus premiums on hasard insurance
policies or secure naw harard insurance coverage for the
Community Area in case of a lapse of a policy. A Mortgagee
making such payments shall be entitled to immediate
reimbursement from the Corporation.

19. Amendments-

(a) Generally. This Declaration may be amended at any
time by an instrument signed by (i) the appropriate officers
of the Corporation acting pursuant to the authority granted
by not lass than two-thirds (2/3) of the votes of the Class
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B members cast at a meeting duly called for the purpose of
amending this Declaration and, to the extent required
herein (ii) Declarant.

(b} By Declarant. Declarant hereby reserves the right
unilaterally to amend and revise the standards, covenants
and restrictions contained in this Declaration during the
period prior to December 31, 2000. Such amendments shall be
in writing, executed by Peclarant, and recorded with the
Recorder of Hamilton County, Indiana. No such amendment,
however, shall restrict or diminish the rights or increase
or expand the obligations or Owners w!th raspect to Lots
convaeyed to such Owners prior to the amendment or adversely
affect the rights and interests of Mortgagees holding first
mortgages on Residences at the time of such amandment.
Declarant shall give notice in writing to such Owners and
Mortgagees of any amendments. Except to the extent
authorized herein, Daeclarant shall not have the right at any
time by amendment of this Declaration to grant or establish
any easement through, across or over any Lot which Declarant
has previously conveyed without the consent of the Owner of
such Lot.

(c) Effective Date. Any amendment shall become
effective upon its recordation in the Office of the Recorder
of Hamilton County, Indiana.

20. Interpretation. The undersigned titles preceding the
various paragraphs and subparagraphs of this Declaration are for
convenience of reference only, and none of them shall be used as
an aid to the construction of any provision of this Declaration.
wherever and whenever applicable, the singular form of any word
shall be taken to mean or apply to the plural, and the masculine
form shall be taken to mean or apply to the feminine or to-the
neuter.

21. Dpuration. The foregoing covenants. and restrictions are
for the mutual benefit and protection of the present and future
Owners, the Corporation, and Declarant, and shall run with the
land and shall be binding on all parties and all Persons claiming
under them until January 1, 2020, at which time said covenants
and rastrictions shall be automatically extended for successive
periods of ten (10) year, unless changes in whole or in part by
vote of those Parsons who are then the Owners of a majority of
the Lots in the Tract.

22. Severability. Every one of the Restrictions is hereby
declared to be independent of, and severable from, the rest of
the Restrictions and of and from every other one of the
Restrictions, and of and from every combination of the
Restrictions. Therefore, 1f any of the Restrictions shall be
held to be invalid or to be unenforceable, or to lack the guality
of running with the land, that holding shall be without effect
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upon the validity, enforceability or “running“ quality of any
other one of the Restrictions.

23. Non-Liability of Declarant. Declarant shall not have
any liability to an Owner or to any other Person with respect to
drainage on, over or under a Lot. Such drainage shall be the
responsibility of the Owner of the Lot upon which a Residence is
constructed and nf the builder of such Residence and an Owner, by
an acceptance of a deed to a Lot, shall be deemed to have agresd
to indemnify and hold Declarant free and harmless from and
against any and all liability arising from, related to, or in
connaction with drainage on, over and under the Lot described in
such deed. Declarant shall have no duties, obligations or
liabilities hereunder except such as are expressly assumed by
Declarant, and no duty of, or warranty by, Declarant shall be
implied by or inferred from any term or provision of this
Declaration.

24. Annexation. Each Owner, by the acceptance of a deed to
a Lot in Clay Springs, shall be deemed to have waived such
Owner‘s right o remonstrate against annexation of all or any
porticn of Clay Springs by the City of Carmel.

IN TESTIMONY WHEREOF, Declarant has executed this
Declaration as of the date set forth above.

BAY COMMUNITIES LIMITED PARTNERSHIP

By: BAY COMMUNITIES, INC.
General Partner

By: ¢£~$2?1’¢‘~=f ;;j;f42:¥245gc

Bruce T. Sklare
Vice-Preaident
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STATE OF INDIANA )
) S8Si
COUNTY OF HAMILTON )

Before me, the undersigned, a Notary Public in and for said
County and State, personally appeared Bruce T. Sklare, Vice
President of Bay Communities, Inc. the general partner of Bay
Communities Limited Partnership, who acknowledged the execution
of the foregoing Declaration of Covenants and Restrictions.

WITNESS my hand and Notarial Seal this _ééEéE,day of
Navember, 1993.

My Commission Expiress: Beth A. Galliéﬁ, Notary Public

8-31-95
Residing in Henry County
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This Instrument Prepared By:

James J. Nelson

Nelson & Frankenberger

3021 E. 98th Street

Suite 220

Inlianapolis, Indiana 46280
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LEGAL DESCRIPTION

Part of the West Half of the Northwest Quarter of Section 34,
Township 18 North, Range 3 East ond part of the Eost Moif of
the Northeast Quarter of Section 33, Township 18 North, Ronge
3 East, in Hamilton County. Indiana, more porticulorly

described os follows:

Commencing at the Southwest Corner of the Northeast Quorter
of said Section 33 os marked on Aprit 7, 1990 by a roilroad
spike ond being South 0Q degrees 14 minutes 43 seconds East
(assumed bearing) 2632.61 feet from o stone morking the
Northwest Corner of said northeost quarter section; thence
North 89 degrees 23 minutes 50 seconds Eost 1330.18 feet to
on iron pin set (all indicated iron pins set morked with

yoow cop stomped L.S. #880017) ot the Southwest Corner of
the Eost Holf of the Northeast Quarter of said Section 33 and
the. POINT OF BEGINNING of this description; thence North 00
degrees 06 minutes 05 seconds West 655.72 feet lo on iron pin
set on the west line of soid holf-quarter section; thence

North 89 degrees 19 minutes 36 seconds East 2654.84 leet to
on iron pin set on the Eost line of the West Half of the |
Northwest Quarter of said Section 34; thence South 00 degrees
02 minutes 17 seconds West 655.72 feet to on kon pin set ot
the southeast corner of said half-quarter section: thence
South 89 degrees 15 minutes 16 seconds West 1323.06 feel to
on iron pin set ot the Southwest Corner of the Northwest
Quorter of said Section 34 and the Southeast Corner of the
Northeast Corter of said Section 33; thence South 89 degrees
23 minutes 50 seconds West 1330.18 feet to the point of
beginning ond containing 40.000 ocres more or less. Subject
to o right—of—way for Clay Center Road off the entire east
side thereof ond oll legal easements and rights of way of
record.

9404 319
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9435023
| ‘w’ FIRST AMENDMENT
| 710
! DECLARATION OF COVENANTS AND RESTRICTIONS
CLAY SPRINGS

‘This First Amendment to the Declaration of Coveaants and Restrictions of Clay Springs
("Fiost Amendment”), mad this 29t day of July, 1994, by BAY COMMUNITIES LIMITED
PARTNERSHIP, an Indisns Limited Partnership (“Declant”), i

WITNESSETH:

WHEREAS, the following facts are true: ;
A Declarant, on the 10th day of February, 1994, recorded in the Office of the

Recorder of Hamilton County, Indiana, the Declaration of Covenants and Restrictions of Clay

5
=

<
e
=

02:£1d 6-Spv Y

o
Wuhwm.m(m');m
B Declarant is desirous of amending the Declaration as hereinafier set forth;
NOW, THEREFORE, Declarant declares that the Declaratior is hereby amendad as

and replacement of all strect signs in Clay Springs. If the Corporation fails o
maintain the street signs in & good state of repair, the Hamilion County Highway
Department shzll have the right to install or repiace the strect signs with signs and
posts aciected by it. The Corporstion shall have the rcsponsibility for the
maintenance, repair and replacement of all street lights in Clay Springs, if scch
maintenance, repair o. replacement is not adequaiely performed by the lessor of
the street lights. The maintenance costs for the above described obligations of the
Corpuration shall bo nsscased as a General Assesament againat all Lots subject to
ussessment
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IN TESTIMONY WHEREOF, Declarant has cx~cuted this First Amendment as of the dase

first sbove set forth.

STATE OF INDIANA )

) 88

COUNTY OF HAMILTON )

BEFORE ME, a Notary Public # and for ssid County and State, personally appearsd
BRUCE T. SKLARE, the Vice-President of Bay Communities, Inc., the Genaral Parier of Bay
Communitics Limited Partnership, who acknowledged the execution of the foregoing First

ir

BAY COMMUNITIES LIMITED PARTNERSHIP

By: BAY COMMUNITIES, INC.,
General Partner

Amendment to Declaration of Covenants and Restrictions.

WITNESS my hand and Notarial Seal this 29th day of July, 1994.

This Instrument Propared By:

James J. Nelson

NELSON & FRANKENBERGER
3021 East 98th Sireet

Suite 220

Indiznapolis, Indiana 46280
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(Notarf Public, State of Indiang
Printed: __Joy ELE H9RNIN

- mn e -

Residing in /AN Comny
My Commission Expires 22, 1375
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SECOND AMENDMENT
TO
DECLARATION OF COVENANTS AND RESTRICTIONS
OF CLAY SPRINGS

This Second Amendment to the Declaration of Covenants and Restrictions of Clay Springs ("Second Amendment”),
made this 24® day of June, 1999 by the Clay Springs Homeowners Association, Inc., an Indiana corporation
("Corporation”).

WITNESSETH:

WHEREAS, the following are true:

A.  Bay Communities Limited Partnership, the developer of the housing division, Clay Springs, was the
originat "Declarant,” who on the 10™ day of February, 1994, recorded in the Office of the Recorder
of Hamilton County, Indiana, the Declaration of Covenants and Restrictions of Clay Springs as
Instrument No. 9406919 ("Declaration”); and

B. Declarant, on the 9* day of August, 1994, recorded in the Office of the Recorder of Hamilton
County, Indiana, the First Amendment to Declaration of Covenants and Restrictions of Clay Springs
as Instrument No. 9435023 ("First Amendment to Declaration™); and

C. In 1998, the Declarant ceased to have any interest in the land comprising Clay Springs because the
development was substantially complete. Since that time, the Corporation has been run by
homeowners elected to the Board; and

D. The Carporation is desirous of further amending the Declaration as hereinafter set forth.

NOW, THEREFORE, pursuant to the authority granted by the favorable vote of at least two-thirds (2/3) of
the votes of the members cast at a meeting of the Clay Springs Homeowners Association, Inc. that was duly called
and held on June 24, 1999 for the purpose of amending the Declarations of Covenants and Restrictions for Clay
Springs Homeowners Association, the Corporation hereby amends the Declaration as follows:

1. Paragraph 8(c), Fencing, shall be, and is hereby, amended to delete the third sentence thereof, "No
chain i ce shall be erected upon a lot if it woul isible treet,” and replace it with




Requested By: plc9943800 05/11/2005

the following sentence:

Notwithstanding existing approved fencing to date, henceforth, the only approved
fencing shall be biack wrought iron.

2. Paragraph %(c), Reserve for Replacements, shall be, and hereby is, amended to add the following at
the end of the paragraph:

On the date a Lot is conveyed by any awner to a subsequent owner (other than to a
bolder of a first mortgage on such Lot in a conveyance which constitutes a deed in
lieu of foreclosure), there shall be due and payable to the Corporation by such
subsequent owner of such Lot the sum of Three Hundred Fifty Dollars ($350.00)
which shall be deposited in the Reserve for Replacements maintained by the
Corporation.

3. Paragraph 19(a), Generally, shall be, and hereby is, amended to correct a typographical error. Class
B members should be changed to Class A members.

IN TESTIMONY WHEREOF, the Corporation has executed this Second Amendment to Declaration of Covenants
and Restrictions as of the date first above set forth.

CLAY SPRINGS HOMEOWNERS ASSOCIATION, INC.

B y:&@,\% < 7&\———

Johndurgensen, President
ATTEST: Shavar + T dlew

Fife, Secretary
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STATE OF INDIANA )
) SS:
COUNTY OF HAMILTON )

BEFORE ME the undersigned, a Notary Public in and for said County and State, personally appeared
John H. Jurgensen and Karen Fife, the President and Secretary, respectively, of the Clay Springs Homeowners
Association, Inc., an Indiana corporation, who acknowledged the execution of the above and foregoing Second
Amendment to Declaration of Covenants and Restrictions for and on behalf of said Corporation pursuant to the
authority granted by iis Board of Directors.

WITNESS my hand and Notarial Seg

My commission expires:

jWSTRWmELT  PREAARED A cuzmpeTir T, UaTASSEC




