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DECLARATION OF COVENANTS AND RESTRICTIONS OF
EMERSON WOODS PROPERTY OWNERSHIP

(CROSS-REFERENCE TO DEED INSTRUMENT NO. 96- FO%4Z)

THIS DECLARATION OF COVENANTS AND RESTRICTIONS OF
EMERSON WOODS PROPERTY OWNERSHIP (the "Declaration"), is made this ___
day of June, 1996, by EMERSON WOODS ESTATES, LLC, an Indiana limited liability
company ("Declarant’), and WITNESSETH that:

WHEREAS, Declarant is the owner in fee simple to certain real estate located
in Marion County, Indiapa, more particularly described in Exhibit "A" attached hereto
and incorporated berein by reference (bereinafter referred to as *Declarant’s Property");
and

WHEREAS, Declarant desires to piat Declarant’s Property into two (2) sections,

the first of which, Section 1, is more particularly describad in Exhibit"B" attached hereto

and incorporated berein by reference (bereinafter referred to as Emerson Woods
Section 1"); and

WHEREAS, Declarant, by execution of this Declaration, intends that all
properties which are conveyed by Declarant and which are a part of Emerson Woods
Section 1 shall be conveyed subject to the terms and conditions of this'Declaration,
which terms and conditions shall run with Emerson Woods Section 1 and be binding
upon all subsequent owners of any right, title or interest in Emerson Woods Section 1,
or any part thereof, and their respective heirs,/successors and assigns, and shall inure to

the benefit of each such owner.



NOW THEREFORE, in consideration of the foregoing, Declarant declares that
Emerson Woods Section 1, and any other tracts added thereto from time to time by
Declarant, shall be held, transferred, sold, conveyed, and occupied subject to the
covenants, restrictions, easements, charges, and liens set forth herein.

ARTICLE I
Definitions

The following terms as used in this Declaration, unless the context clearly
requires otherwise, shall mean the following:

(a) "Additional Tract' means that real estate or any part thereof described in

Exhibit "C” attached hereto and made a part hereof, and referred in
Article XVI of this Declaration.

(b)  "Articles" or "Articles of Incofporation” means the Articles of
Incorporation of the Assgciation, as hercinafter defined. The Axticles of
Incorporation are incorporated herein by reference.

(¢) “"Association” means Emerson Woods Homeowners Association, Inc., its
successors and assigns, 3 nonprofit corporation, whosP members shall be
the Owner of Lots, or appointees as provided in Article V. of this
Declaration; such Association being more particularly described in
Article V of this Declaration.

(d) "Block” refers to areas designated as such on the Final Plat within which
may contain from 4 to 5 Lots. Title to the Lots for ultimate owners shall

be distinguishable from Common Areas outside the Lots but within the
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Blocks which, if made sabject to this Declaration, will be ultimately owned
by the Association.

"Board of Directors” means the governing body of the Association elected
by the Members in accordance with the By-Laws of the Association.
"Builder” refers to a person or entity to which beclarant has conveyed a
Block or Lot therein for the purpose of the construction of a Building.
"Building" means any one of the potential forty-one (41) structures (22 in
Section 1 and 19 in Section 2), each of which shall have two (2) Dwelling
Units.

"By-Laws" shall mean the By-Laws of the Association and shall provide for
the electicn of directors and Officers, and other governing officials of the
Association. The By-Laws aredincorporated herein by reference.
"Commion Area” means the ground designated as such upon the Final Plat
of Emerson Woods Section 1 and upon the recorded plat, if any, of the
Additional Tract or any part thereof.

"Common Expense” means the expenses attributable to the administration
of the Association and the expenses for the upkeep, maintenance, repair
and replacement of the Comnton Area and the improvements therein, the
utilities serving said improvements, the private utility lines and drainage
improvements serving all or any portion of Emerson Woods, and all sums

reasonably associated therewith.
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"Declarant” shall mean and refer to Emerson Woods Estates, LLC, an
Indiana limited liability company, and any successors and assigns of it
whom it designated in one or more written recorded instruments, to have
the rights of Declarant hereunder including, but not limited to, any
mortgagee acquiring title to any portion of Declarant’s property pursuant
to the exercise of rights under, or foreclosure of, a mortgage executed by
Declarant.

"Dwelling Unit" means one of the living units located upon a Lot within a
given Building on a designated Block.

"Fina! Plat" means the document to be recorded of the subdivision of land
described as Emerson Woods Section l-and, when the Additional Tract is
annexed as provided in ArticlefX VT of this Declaration, Emeérson Woods
Section 2, dividing the Traet into/12 Blocks and Common Area, both of
which plats were prepared by Diennis L. Grumpp, a registered land
surveyor, Schneider Engineering Corporation, and certified as of June 10,
1996, and both of which plats will be recorded in the Office of the
Recorder of Marion County, Indiana, and both of which are incorporated
herein by reference.

"Lot* means any plot of ground designated as such epon the recorded
Final Plat of a Block, and upon which a Building is or is to be constructed.
‘When Lot is used it shall be deemed to include the Dwelling Unit, if any,

located thereon, unless the context requires otherwise.
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"Member" means a member of the Association.
"Mortgagee" means the holder of a first mortgage lien on a Lot.
"Owner" means a person, firm, corporation, partnership, association, trust
or other legal entity, or any combination thereof, who owns the fee simple
title to a Lot.
"Tract” means the real estate described in Exhjbit "B" attached hereto and
such portions of the Additional Tract for which a Final Plat has been
recorded in the Office of the Recorder of Marion County, Indiana, and
which has been subjected to this Declaration as provided herein. In the
aggregate, the tracts subject to this Declaration may be labeled Emerson
Woods.

ARTICLE 11

Description of the Emerson W Sectio

Emerson Woods Section 1 consists of six (6) Blocks numbered 1 through 6,

inclusive, together with the Common Area as designated on the Final Plat. The

Common Area and the size of the Blocks are as designated on said Final Plat. Each

Block shall be further platted into individual Lots as Dwelling Units are constructed.

The legal description for each Lot in Emerson Woods Section 1 shallbe as follows:

Lot in Block ____ of Emerson Woods Section 1, a
subdivision in Marion County, Indiana, as per plat thereof
recorded -, 19 , as Instrument No.
o inrthe-office of the Recorder of Marion

County, Indiana,



ARTICLE Il
Lots and Easements
The boundaries of each Lot in Emerson Woods Section 1 shall be as shown on

the Final Plat of each Block; provided, however, in the event any vertical boundary line
of any Dwelling Unit does not coincide with the actual Lot line because of inexactness of
construction, settling after construction or for any other reasons, whether from the initial
construction, subsequent reconstruction or otherwise, the boundary lines shall be deemed
to be treated for purposes of occupancy, possession, maintenance, use and enjoyment, in
accordance with the actual existing construction. In such case, permanent easements for
exclusive use shall exist in favor of the Owner of each Lot in and to such line outside the

actual boundary line of the Lot.

ARTICLE IV
Common Area
Section 1. Designation of Common Area. Common Area includes all the area

designated as such on the recorded Final Plat of Emerson Woods Section 1 and on the
recorded Final Plat of Emerson Woods Section 2, or any part thereof, including, but not
limited to the lakes, yards, gardens, driveways, sidewalks, parking areas, ature paths and
recreational areas, if any, but excluding all Lots'and dedicated streetss” If the Emerson
Woods Section 2 is not later annexed as contemplated in Asticle XV1 below, the
paragraphs in this Declaration relating to Common Area in Emerson Woods Section 2

and ownership thereof by the Association shall mot be applicable.



Section 2. Recreational Facilities. Within the Common Area Declarant reserves
the right, without the obligation, to build or cause to be built recreational facilities as
Declarant deems appropriate. In addition, Declarant reserves the right to construct, or
cause to be constructed, a club house and such appurtenant facilities as Declarant deems
Decessary or appropriate on Block 12 of Emerson Woods Section 2, together with a
picnic area, fishing dock and walking/jogging path on either or both of Emerson Woods
Section 1 and/or Section 2, commencing after the annexation of Emerson Woods Section
2 and when twenty percent (20%) of the Dwelling Units in Emerson Woods Section 2

are completed and conveyed to Class A members,

Section 3. Ownership of Common Area. The Common Area shall be conveyed
to and ownped by the Association, and shall be held for the use and enjoyment of the
Members, all of whom shall have the rightand easement of enjoyment in and to the
Common Area which shall pass with title fo each Lot, subject to the provisions of this
Declaration, including but not limited to, the following:

(i)  The right of the Association to charge reasonable admission and other fees
for use of any recreatiopal facility.

(ii) The right of the Association to suspend any Member from the right to use
any recreational facility for any period during which any assessment against
such Membes’s Lot remains unpaid; and for a period not to exceed sixty
(60} days for any infraction of the Board’s published rules and regulations.

(ili} 'The right of the Association, upon approval by a written instrument signed
by two-thirds (2/3) of all Class A Members, two-thirds (2/3) of all Class B
Members, and by two-thirds (2/3) of all first mortgagees, to dedicate or
transfexr-all-orjany part of the«Common Ated to-any public agency,
authority or utility for such Common Area purposes and subject to such
conditions as may be agreed by the Association.



(iv) The right of the Association or its Board of Directors to determine the
time and manner of use of recreational facilities, if any, by the Members.

{v)  The right of the Association to adopt such rules and regulations regarding
the Common Area as it deems necessary as provided in Artiele V.

The Common Area in Emerson Woods Section 1 shall be conveyed to or awned by the
Association at the time of the first conveyance of a Lot to a Class A Member within
Emerson Woods Section 1. The Common Area in Emerson Woods Section 2 shall be
conveyed to or owned by the Corporation at the time of the first conveyance of a Lot to
a Class A member within Emerson Woods Section 2.

Section 4. Delegation of Use of the Common Area. Any Member may delegate,
in accordance with provisions of this Declaration and the rules or regulations
promulgated by the Association, its right of enjoyment;and use of the Common Area

and facilities to members of his or her family, tepants or contract purchasers who reside

on any Lot.
Section 5. Encroachments and Easements in Common Area. If by reason of

inexactness of construction, settling after construction or for any other reasons, any
Common Area encroaches upon any Lot, an casement shall be dee-med to exist and run
to the Association for the maintenance, use and enjoyment of such Common Area.

Each Owner shall have an easemexzt in common with each other Owzer to use all
pipes, wires, ducts, cables, conduits, utility lines and other common facilities, if any,
located in any other Dwelling Units or in the Common Area and serving such Owner’s

Dwelling Unit.



Sectiop 6. Patios and Driveways. The Owner of a Lot shall have an easemesnt to
and an exclusive right to use the driveways and sidewalks exclusively serving such
Ovmer’s Lot and non-exclusive right to use the sidewalks and driveways serving more
than one Lot, whether or not such sidewalks or driveways are part of the Lot or located
in the Common Area. Such right shall pass with titie to the Lot even though not
expressly mentioned in the document passing title. The Owner of a Lot shall have an
easement to and the exclusive right to use the patios exclusively serving such Owner'’s
Lot and located adjacent thereto whether or not such patio is part of the Lot or located
in the Common Area. Such right shall pass with title to the Lot even though not
expressly mentioned in the document passing title.

In the event that the Association decides to liquidate, dissoive or transfer all the
Common Area to any public agency, the Assoeiation shall, prior to such action, convey
to the QOwner of each Lot the driveways/and sidéwalks which are designated for such Lot
and the patios which are designated for such Lot under the terms of this Section 6.

Section 7. Easement for Utilities and Public and Quasi-Public Vehicles. All
public and quasi-public vehicles including, but not limited to, policF. fire and other
emergency vehicles, trash and garbage collection, post office vehicles and privately
owned delivery vehicles shall have the right to enter upon the streets. and Common Area
in the performance of their duties. An easement is also granted to all utilities and their
agents for ingress, egress, installation, replacement, repairing and maiataining of such
utilities, including, but not limited to, water, sewers, gas, cable TV, telephone and

electricity on the Tract; provided, however, nothing herein shall permit the installation of




sewers, electric lines, water line or other utilities, except as initially designed and
approved by Declarant or as thereafter may be approved by Declarant or by the Board
of Directors; and, provided further, that all such utilities shall be Iocated and extended
below ground. By virtue of this easement, the electrical and telephone utilities are
expressly permitted to erect and maintain the necessary equipment on the Tract and to
affix and maintain electrical and telephone wires, circuits and conduits on, through,
within and under the roofs and exterior walls of the Dwelling Units. In the event any
utility furnishing service should request a specific easement by a separate recordable
document, Declarant shall have the right to grant such easement on such Tract, without
conflicting with the terms of this Section. The casements granted herein shall in no way
affect any other recorded easement on the Tract.

An easement is also granted to the Association, its officers, agents and employees
and to any management compauny selected by the Association to enterim or to ¢ross over

the Common Asea to perform its duties.

ARTICLE V
ociation; bership: Voting Functions.
Section 1. Membership in Association. Declarant and each Owmer of a Lot

which is subject to assessment shall, automatically zpon becoming an Owrer, be and
become a2 Member of the Association and shall remain a Member until such time as his
or her ownership of a Lot ceases, but membership shall terminate when such Owner
ceases to be an Owner, and will be transferred to the few Owner of his or her Lot;

provided, however, thai any person who holds the interest of an Owner in a Lot merely

10




as security for the performance of an obligation shall not be 2 member until and unless
he or she realizes upon his or her security, at which time such person shall automatically

be and become an Owner and a Member of the Association.

Section 2. Voting Rights The Association shall have two (2) classes of

memberships, with the following voting rights:

() Class A, Class A Members shall be all Owners except Class B
Members, Each Class A Member shall be entitled to one (1) vote
for each Lot of which such Member is the Owner with respect to
each matter submitted tc a vote of Members upon which the Class
A Members are entitled to vote. When more than one (1) person
constitutes the Owner of a particular Lot, all such persons shall be
Members of the Association, but all of such persons shall have only
one (1) vote for such Lot which vote shall be exercised as they
among themselves determine, but in no event shall more than one
(1) vote be cast with respect to any such Lot.

(i) Class B. Class B Membersishall be Declarant and all successors
and assigns of Declarant/designated by Declarant as Class B
Members in a written/motice mailed or delivered to the resident
agent of the Association. Each Class B Member shall be entitled to
three (3) votes for each Lot shownon the Final Plat whether or not
a Final Plat has been filed for such Lot of which it is the Owner on
all matters requiring a vote of the Members of the Association. The
Class B membership shall cease and terminate upon the "Applicable
Date,” which shall be the first to oceur of (i) the date upon which
the written resignation of the Class B Members as such is delivered
to the resident agent of the Association, (ii) thirty (30) days after
the date when the total votes outstanding in the Class A
membership equal or exceed the total votes outstanding in the Class
B membership, or (iii} December 31, 2005.

Section 3. Functions. The Association has been formed for the purpose of
providing for the maintenance, repair, upkeep, replacement, administration, operation
and ownership of the Common-Area and for the/ maintenance, repair and replacement of

such exterior portions of the Dwelling Units as designated in this Declaration, to pay
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taxes assessed against and payable with respect to the Common Area and to pay any

other necessary expense and costs in connection with the Common Area, and to perform

such other functions as may be designated for it to perform under this Declaration.

Section 4. Board of Directors.

@

®)

Mapagement. The business and affairs of the Association shall be
governed and managed by the Board of Directors. No person shall be
eligible to serve as a member of the Board of Directors unless he or she is,
or is deemed in accordance with this Declaration to be, an Owner,
including a person appointed by Declarant as provided in subparagraph (®)
of this Section 4.

Initia] Board of Directors. The Initial Board of Directors shall be
composed of the persons designated in the Articles of Incorporation, to-
wit: Raymond O. Lee, John/Preidt, Jr. and Gerry E. Wichman, St.
(bereinafter referred to as the "Initial Board"), all of whom have been or
shall be appointed by Declarant. Notwithstanding anything to the contrary
contained herein, or in any other provisions of this Declaration, the
Articles of Incorporation or the By-Laws, (i) the Initial Board shall hold
office until the Applicable Date or until removed by Declarant who may
remove said Board Member without cause, and (ii) in the event of any
vacancy or vacancies occurring in the Initial Board for any reason or cause
whatsoever prior to the Applicable Date, determined as provided above,

every such vacancy shall be filled by a person appointed by Declarant, who

12
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shall thereafter be deemed a member of the Initial Board. Each Qwner,
by acceptance of a deed to 2 Lot, or by acquisition of any interest in a
Dwelling Unit by any type of juridical acts inter vivos or causa mortis, or
otherwise, shafl be deemed to have appointed Declarant as such Owner's
agent, attorney-in-fact and proxy, which shall be deemed with an interest
and irrevocable until the Applicable Date determined as provided above,
to exercise all of said Owner’s right to vote, and fo vote as Declarant
determines, on all matters as to which members of the Association are
entitled to vote under the Declaration, the Articles of Incorporation, the
By-Laws or otherwise; provided, however, this right to vote granted to
Declarant shall not extend to votes of Members (if avote is required) on
matters of Special Assessments,mortgaging Common Area or
merger/consolidation of the/Association withi another corporation. This
appointment of Declarant as such Owner’s agent, attorney-in-fact and
proxy shall not be affected by incompetence of the Owner granting the
same. Each person serving on the Initial Board, whether as an original
member thereof or as a member thereof appointed by Declarant to fill a
vacancy, shall be deemed a Member of the Association and ap Owner
solely for the purpose of qualifying to act as 2 member of the Board of
Directors and for no other purpose. No such person serving on the Initial

Board shall be deemed or/considered a member of the Association nor an

13
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Owner of a Lot for any other purpose (unless he or she is actually the
Owner of Lot and thereby a Member of the Association).

Additiopal Qualifications. Where an Owner consists of more than one
person or is a partnership, corporation, trust or other legal entity, thes one
of the persons constituting the multiple Owner or a partner or an officer
or trustee shall be eligible to serve on the Board of Directors, except that
no single Lot or Dwelling Unit may be represented on the Board of
Directors by more than one person at a time.

Term of Office and Vacancy. Subject to the provisions of subparagrapk
(b) of this Article V, one (1) member of the Board of Directors shall be
elected at each annual meeting of the Association. The Initial Board shall
be deemed to be elected and refelected as the Board of Directors at each
annual meeting until the Applicable Date provided herein, After the
Applicable Date, each member of the Board of Directors shall be elected
for a term of three (3) years, except that at the first election after the
Applicable Date, one member of the Board of Directors shall be elected

for a three (3) year term, one for 2 two (2) year term, and ong for a one

(1) year term so that the terms of one-third (1/3) of the members of the

Board shall expire angually. There shall be separate nominations for the
office of each member of the Board to be elected at such first election
after the Applicable Date. Each director shall/hold loffice throughout the

term of his or her election and until his or her successor is elected and

14
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qualified. Subject to the provisions of subparagraph (b) of this Article V
as to the Initial Board, any vacancy or vacancies occurring in the Board
shall be filled by a vote of a majority of the remaining members of the
Board or by vote of the Owner if a director is removed in accordance with
subparagraph (e) of this Article V. The director so filling a vacancy shail
serve until the next annual meeting of the members and until his or her
successor is elected and qualified. At the first annual meeting following
any such vacancy, a director shall be elected for the balance of the term of
the director so removed or in respect to whom there has otherwise been a
vacancy.

Remova) of Director. A director or directors, except the members of the
Inijtial Board, may be removed with or without cause by vote of a majority
of the votes entitled to be cast at a special meeting of the Owners duly
called and constituted for such purpose. In such case, his or her successor
shall be elected at the same meeting from eligible Owners nominated at
the meeting. A director so elected shall serve until the next annual
meeting of the Owners and until his or her successor is duly elected and
qualified.

Duties of the Board of Directors. The Board of Directors shall be the
governing body of the Association representing ail of the Owners and
being responsible for the functions and duties lof the Assogjation, including,

but not limited to, providing for the administration of the Tract, the

15




management, maintenance, repair, upkeep and replacement of the
Common Area (unless the same are otherwise the responsibility or duty of
Owners), and the maintenance, repair, upkeep and replacement of such
exterior portions of the Dwelling Units and the collection and
disbursement of regular and special assessments collected by the
Association. The Board may, on behalf of the Association, employ a
reputable and recognized professional property management agent (herein
called the "Managing Agent"} upon such terms as the Board shall find, in
its discretion, reasonable and customary, provided any such management
agreement shall be for a term of three (3) years or less and shall provide
that any such agreement may be terminated by either party upon ninety

(90) days written notice to the other party. Any decision not to employ a

professional property managementagent shall reguire the prior consent of

the Owners of at least sixty-seven percent (67%) of the vote and fifty-one
percent (51%) of the vote of Mortgagees registered with the Association.

The Managing Agent, if one is employed, shall assist the Board in carrying

ont its duties, which include, but are not limited to: .

(i)  protection, surveillance and replacement of the Common Asea,
unless the same are otherwise the responsibility or duty of Owners
of Lots; provided, however, that this duty shall not include or be
deemed or interpreted as a requirement that the Association, the
Board or any Managing Agent must provide any on-site or roving

guards, secusity service-or security system for protection or
sarveillance, and the same need not be farnished;

16
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procuring of utilities in connection with the Lots and Dwelling
Units, removal of garbage and waste, and snow removal from the
Common Area;

landscaping, painting, decorating, furnishing, maintenance and
upkeep of the Common Area, and such exterior portions of the
Dwelling Units. Maintenance of lawns shall include but shall not be
limited to the watering, fertilizing, mowing and replanting when
pecessary of the grass; and the care, fertilizing, trimming, removal
and replacement of trees planted by Declarant. It shall not include
the care and maintenance of shrubs or trees that were not originally
planted by Declarant, flowers or other plants on any Lot;

surfacing, paving and maintaining any off-street parking spaces or
drives constituting a part of the Common Area or access easement;

removal of trash and waste from the Real Estate on a basis of not
Jess than weekly, provided further that only the Board or Managing
Agent shall contract for such service and no Owner shall contract
for such service;

assessment and collection frof the Owners of each,Owner's
respective share of the Common Expenses;

preparation of the proposed annual budget, a copy of which will be
mailed or delivered to each Ownex at the same time as the notice of
annual meeting is mailed or delivered;

preparing and delivering annually to the Owners a full accounting of
all receipts and expenses incurred in the prior year; such accounting
shall be delivered to each Owner simultanecusly with delivery of the
proposed annual budget for the current year, °

keeping a current, accurate and detailed record of recéipts and
expenditures affecting the Common Area and the business and
affairs of the Association, specifying and itcwizing the Comimon
Expenses; all records and vouchers (including current copieés of the
Declaration, Articles of Incorporation, By-Laws and Rules) shall be
available for examination by an Owaer, Mortgagee, insurer or
guarantor of a first mortgage at any time during normal business
hours;

procuring and maintaining for the benefit of the Association and the
Board the insurance coverages required under this Declaration and
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such other insurance coverages as the Board, in its sole discreticn,
may deem necessary or advisable;

(xi) paying taxes assessed against and payable with respect to the
Common Area and paying any other necessary expenses and costs in
connection with the Common Area; and

(xii) to furnish, vpon request of any Mortgagee, insurer or guarantor ofa
first mortgage, an audited financial statement for the immediately

preceding fiscal year.
Powers of the Board of Directors. The Board of Directors shall have such

powers as are reasonable and necessary to accomplish the performance of
their duties. These powers include, but are not limited to, the power:

(iy toempioya Managing Agent to assist the Board in performing its
duties;

(i) to purchase, lease or otherwise obtainfor the Association, to enable
it to perform its functions and duties, such equipment, materials,

labor and services as may be necessary in the judgment of the Board
of Directors,

(iii) to employ legal counsel, architects, contractors, accountants and
others as in the judgment of the Board of Directors may be
pecessary or desirable in connection with the business and affairs of
the Association;

(iv) to employ, designate, discharge and remove such personnel as in the
judgment of the Board of Directors may be necessary for the Board
of Directors to perform its duties;

(v)  toinclude the costs of all 8f the above and foregoing as Common
Expenses and to pay all of suclicosts therefrom;

(vi) to open and maintain a bank account or accounts in the name of
the Association;

(vii) (to promulgate, adopt, revise, amend and alter from time to time
such additional rules and/regulations with respect to use, occupancy,
operation and enjoyment of the Tract and the Common Area (in
addition to those set forth in this Declaration) as the Board, in its
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(B}

(vii)

(i)

discretion, deems necessary or advisable; provided, however, that
copies of any such additional rules and regulations so adopted by
the Board shall be promptly delivered or mailed to all Owners;

to grant permits, licenses and easements over the Common Area for
utilities, roads and other purposes reasonably necessary or useful for
the proper maintenance or operation of Emerson Woods; and

to enter the Dwelling Unit of any Owner in case of any emergency
whether the Owner is present at the time or not and in the case of
ToD-CmEergency repairs to enter the Dwelling Unit provided the
request is made in advance and is at a time reasonably convenient
to the Ovwmer.

Limitatiog on Board Action. After the Applicable Date, the authority of

the Board of Directors to enter into contracts shall be limited to contracts

involving a total expenditure of less than $2,500.00 without obtaining the

prior approval of a majority of the Owaers, exceptithat in the following

cases such approval shall not be peeessary.

®

G

(iif)

contracts for replacing or restoring portions of the Common Area
damaged or destroyed by fire or other casualiy where the cost
thereof is payable ‘out of insurance proceeds actually received;

proposed contracts and proposed expenditures expressly set forth in
the proposed annual budget as approved by the Owners at the
anpual meeting; and

expenditures necessary to deal with emergency conditions in which
the Board of Directors reasonably believes there is inufficient time
to call a meeting of the Owners,

Compepsation. No director shall receive any compensation for his or her

services as such except to such extent as may be expressly authorized by a

majority vote of the Ownefs. The Menaging Agent, if any i§ employed,
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(k)

shall be entitled to reasonable compensation for its services, the cost of
which shall be a Common Expense.

Non-Liability of Directors. The directors shall not be liable to the Owners
or any other persons for any error or mistake of judgment exercised in
carrying out their duties and responsibilities as directors, except for their
own individual wilful misconduct, bad faith or gross negligence. The
Association shall indemnify and hold harmless and defend each of the
directors against any and all Liability to any person, firm or corporation
arising out of contracts made by the Board on behalf of the Association,
unless any such contract shall have been made in bad faith. It is intended
{hat the directors shall have no personal liability with respect to any
contract made by them on behalf of the Association.

Additional Jndemnity of Digeetors. The Assogiation shall indemmify, hold
harmless and defend any person, his or her heirs, assigns and legal
representatives, made a party to any action, suit or proceeding by reason of
the fact that he or she is or was a director of the Association, against the
reasonable expenses, including attorneys’ fees, actualiy and necessarily
incnrred by such director in conpection with the defense of such action,
suit or proceeding, or in connection with any appeal therein, except'as
otherwise specifically provided herein in relating to matters as to which it
shall bé adjudged in such action, suit o proceedling that such! director is

Hable for gross negligence or misconduct in the performanee of his or hex
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duties. The Association shall also reimburse to any such director the
reasonable costs of settlement of or judgment rendered in any action, suit
or proceeding, if it shall be found by a majority vote of the Owners that
such director was not guilty of gross negligence or misconduct. In making
such findings and notwithstanding the adjudication in any action, suit or
proceeding against a director, 10 director shall be considered or deemed to
be guilty of or liable for negligence or misconduct in the performance of
his or ber duties where, acting in good faith, such director relied on the
books and records of the Association or statements or advice made by or
prepared by the Managing Agent (if any) or any officer or employee
thereof, or any accountant, attorney.of other person, firm or corporation
employed by the Associationdo render advice or service unless such
director had actual knowledged of the falsity of incattectness thereof; nor
chall a director be deemed guilty of or liable for negligence of misconduct
by virtue of the fact that he or she failed or neglected to attend a meeting
or meetings of the Board of Directors.

Bond. The Board of Diregtors shall prowide blanket ﬁdehty bonds for the
Managing Agent (if any), the treasurer of the Association, and such other
officers or directors of the Association that handle or are responsible for
funds indemnifying the Association against larceny, theft, embezzlement,
forgery, misappropriation, wrongful abstraction, willful misapplication, and

other acts of fraud or dishonesty, in such sums and with such securities as
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may be approved by the Board of Directors (provided, however, in no
event shall the aggregate amount of the bond be less than a sum equal to
three (3) months aggregate assessments on all Dwelling Units) and any
such bond shall specifically include protection for any insurance proceeds
received for any reason by the Board. Fidelity bonds shall name the
Association as an obligee and shall contain waivers of all defenses based
upon the exclusion of persons serving without compensation from the
definition of "employees” or similar terms or expression. Such bonds shall
provide that they may not be cancelled or substantially modified for any
reason without at least ten (10} days prior written notice 1o the
Association. The expense of any such boiids shall be:a Common Expense.
Section 5. Injtial Management. The Board of Directors has eateredyor will
hereafter enter into a management agresment with Declarant or with @ corporation or
other entity affiliated with Declarant of designated by Declarant for a term not to
exceed three (3) years with either party having the right to terminate upon ninety (50)
days’ notice under which Declarant (or such other corporation or e.'nﬁty as appropriate)
will provide supervision, management and maintenance of the Common Area, and to the
extent the same is not otherwise the responsibility of the Owners of individual Dwelling
Units, the maintenance of Dwelling Units, and in general perform all of the duties and
obligations of the Association. Such management agreement may be renewed by the
parties for additional terms of three (3) or less years Or a-pew management agreement

with different parties may be executed under similar terms and conditions. Any
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management agreement is or will be subject to termination by Declarant (or such other
corporation or entity as appropriate) at any time prior to expiration of its term, in which
event the Association shall therenpon and thereafter resume performance of all of its
duties and obligations. Notwithstanding anything to the coﬁtrary coptained herein, 50
long as a management agresment between the Association and Declarant (or such other
corporation or entity as appropriate) is in effect, Declarant (or such other corporation or
entity as appropriate) shall have and Declarant hereby reserves to itself {or such other
corporation or entity as appropriate), the exclusive right to manage the Tract and
perform all the functions of the Association.
ARTICLE V1
R te Taxes ilities

Section 1. Real Estate Taxes Real estate taxes are to be separately assessed and
taxed to each Lot. In the event that for/any year the real estate taxes are not separately
assessed and taxed to each Lot but are assessed and taxed on the Initial Tract and
Additional Tract or part thereof as a whole, without a breakdown for each Lot, then
each Owner shall pay his or her proportionate share of the real estate taxes assessed for
the land, which shall be the ratio that the square footage in his or her Lot bears to the
total square footage of all the land comprising thie Initial Tract and Additional Tract or
part thereof assessed as a whole, and shall pay his or her proportionate share of the real
estate taxes assessed on the improvements on the Initial Tract and Additional Tract or
part thereof assessed as a whole based upon the ratio that the square footage of the

improvements on such Owner's Lot bears to the square footage of improvements of all
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improved Lots. Any real estate taxes or other assessments which are chargeable against
the Common Area shall be paid by the Association and treated as 2 Common Expense.

Section 2. Utilities. Each Owner shali pay for his or her own utilities which shall
be separately metered. Utilities which are not separately metered shall be treated as
and paid as part of the Common Expense unless otherwise determined by the
Association,

ARTICLE VII
Mainten: Repairs and Re ts

Sectjon 1. General Duty. Maintenance, repairs, replacements and upkeep of the
Common Area shall be furnished by the Association, as a part of its duties, and the cost
thereof shall constitute a part of the Common Expenses.

Section 2. Exterior Maintenance. [osaddition to maintenance upen the Common
Area, the Association shall provide extetior maintenance upon each Lot which is subject
to assessment hereunder as follows: paint, repaif, replacement and care of roofs, gutters,
downspouts, and exterior building surfaces. Such exterior maintenance shall not include
glass surfaces, screens and screen doors and window fixtures and other hardware, patios,
and such other.items as the Board of Directors may so designate (unless specifically
designated in this Declaration as the Association’s obligation) so longs such items of
exception shall apply to all units equally. However, the Association shall be responsible
for staining or painting of the outside surface of exterior doors and it shall also be
responsible for painting or staining the cutside /ot exterior surfaces of patio fences, if

any. Each Owner shall be responsible for maintaining and keeping his or her Lot and
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all improvements therein in a good, clean and sanitary condition and shall do all work
thereon which is not required hereunder to be performed by the Association, including
the interiors of patio areas and patio fences (if any). The Association shall not be
responsible for repairing and maintaining any patio fences other than painting or staining
the exterior unless the Board of Directors shall otherwise provide.

Sectiop 3. Duty to Repair in Event of s Own Acts. Notwithstanding any
obligation or duty of the Association to repair or maintain any Lot or the Common
Ares, if, due to the wiliful, intentional or negligent acts or omissions of an Owner or of
a member of such Owner’s family or of a guest, tenant invitee or other occupant or
visitor of such Owner, damage shall be cansed, or if maintenance, repairs or
replacements shall be required thereby which would othefwise be.a Common Expense,
then such Owner shall pay for such damageand such maintenance, repairs, and
replacements, as may be determined by/the Association, unless such loss is covered by
the Association’s insurance with such policy having a waiver of subrogation clanse. If
not paid by such Owner upon demand by the Association the cost of repairing such
damage shall be added to and become a part of the assessment to which such Owner’s
Lot shall be subject.

Sectiop 4. Owner's Failure to Maintajn Property: Lien on Property. If any
Owner shall fail so to maintain and keep his or her Lot or any part thereof in a good,
clean and saaitary condition, the Association may perform any work necessary to do so

and charge the Owner thereof for such cost, which cost shall be added to and become a




part of such Owner's assessment, and such cost shall be immediately due, and shall be
secured by the Association’s lien on the Qwmer's Lot.

Section 5. Right of Entry. So long as the Tract is subject to this Declaration
each Owaner, by his or her acceptance of a deed to any Lot, irrevocably grants to the
Association, its agents and employees, the right to entsr upon, across and over the Lot
owned by such Owner under such conditions as are reasonably necessary to effect the
maintenance, cleaning, repair or other work contemplated herein.

ARTICLE Vil
Archijtectural Control

Section 1. Establishment of the Architectural Review Board. Asa standing
committee of the Association, there shall be, and herebyiis; gstablished an Architectural
Review Board consisting of three (3) or more persons as may, from Hime to time, be
provided by the By-Laws. Until the Applicable Date, the Axchitectural Review Board
ghall be, and the functions thereof discharged by, the Injtial Board of Directors. | After
the last Lot capable of being subjected to this Declaration is conveyed to a purchaser,
the membership of the Architectural Review Board shall be appointed by the Board of
Directors.

Section 2. Purposes. The ArchitecturallReview Board shall regulate the external
design, appearance, use, location and maintenance of the Real Estate and of
improvements thereon in such manner as 1o preserve and enhance values and to
maintain a harmonious relationship among structures, improvements and the natural

vegetation and topography of the Tract.
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Section 3. Conditions. No improvements, alternations, repairs, change of colors,
excavation, changes in grade or other work which in any way alters a Lot or the exterior
of any Dwelling Unit or other improvements located thereon from its natural or
improved state existing on the date such Lot was first conveyed in fee by the Declarant
to any Owner shall be made or Jdone without the prior written approval of the
Architectural Review Board. Except as otherwise expressly provided in this Declaration,
no building, fence, wall, Dwelling Unit, or other structure shall be commenced, erected,
maintained, improved, altered, made or done on any Lot without the prior written
approval of the Architectural Review Board.

Section 4. Procedures. In the event the Architectural Review Board fails to
approve, modify or disapprove in writing an application within thirty (30) days after such
application (and all plans, drawings, specifications'and other items required to be
submitted to it in accordance with such rules as it may adopt) was received by it,
approval will be deemed granted by the Architectural Review Board. A decision of the
Architectural Review Board may be appealed to the Board of Directors which may
reverse or modify such decision by a two-thirds {2/3rds) vote of the' directors then
serving. The Architectural Review Board may establish committees consising of two 2)
or more of its members, which committees shallexercise such powers of the Board as
may be delegated to them.

Section 5. Maintepance of Architectural Control. The Association may not waive
or abandon the procedure for regulating and efforcing the architectural design or

exterior appearance of the Dwelling Units nor for maintaining the exterior of the
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Dwelling Units or the Common Area (including the upkeep of common fences,
driveways, lawns and plantings) without the prior written approval of all Owners and all
Mortgagees whose morigage interests have been made known 10 the Board of Directors
in accordance with the provisions of this Declaration.

ARTICLE IX

Party Walls

Section 1. General Rules of Law to Apply. Each wall which is built as a part of
the original construction of any Dwelling Unit upon the Tract and which connects tvo
Dwelling Units shall constitute a party wall and, to the extent not inconsistent with the
provisions of this Article, the general rules of law regarding party walls and lability for
property damage due to negligent or intentional or willful actsor omissions shall apply
thereto.

Section 2. Sharing of Re ir an ntepance. The cost of reasonable repait
and maintenance of a party wall <hall be shared by the Owners who make use of the
wall, proportionately.

Section 3. Destyuction by Firg or other Casualty. If any party wall is/destroyed
or damaged by fire or other casualty, then, to/the extent that such -damage is not covered
by insurance maintained by any of the Owners who make use of suchyparty wall, and
repaired out of the proceeds of same, any Owner who has used the wall may restore it
and if the other Owners thereafter make use of the wall, they shall contribute to the cost

of restoration thereof in equat proportions without prejudice, hawever, to the right'of



any such Owners to call for a larger contribution from the others under any rule of law
regarding liability for negligent, intentional or willful acts or omissions.

Section 4. Weatherproofing. Notwithstanding any other provision of this Article,
1o the extent that such damage is not covered and paid by the insurance provided for
herein, an Owner who by his or her negligent or willfu! act causes the party wall to be
exposed to the elements ghall bear the whole cost of furnishing the necessary protection
against such elements.

Section 5. Right of Contgjbutionp Runs with Land. The right of any Owner 0
contribution from any other Gwner ander this Article shall be appurtenant to the land
and shall pass to such Owner’s successors in title.

Section 6. Arbitration. In the event of any dispute arising concerning a party
wall, or under the provisions of this Article [X; each party shall choose omarbitrator,
and such arbitrators shall choose one additionaliarbitrator; and the decision shall be by a
majority of all the arbitrators. Should any party refuse to appoint an arbitrator within
ten (10) days after written request therefor from another party, the Board of Directors
of the Association shail select aa arbitrater for the refusing party. The cost of the

arbitrators and the arbitration proceeding shall be born equally by the parties.

ARTICLE X
Assessments
Section 1. Agg_;g!_ég_cglmﬁ,!& Annually, after the close of each fiscal year of

the Association and prior to the date of the annual deetinglof the Association next

following the end of such fiscal year, the Board shall cause tobé prepared and fumnished
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to each Owner a financial statement prepared by a certified public accountant or firm of
certified public accountants then servicing the Association, which statement shall show
all receipts and expenses received, incurred and paid during the preceding fiscal year.

Section 2. Proposed Annual Budget. Annually, before the date of the annual
meeting of the Association, the Board of Directors shall cause to be prepared a
proposed annual budget for the current fiscal year estimating the total amount of the
Common Expenses for the current fiscal year and shall furnish a copy of such proposed
budget to each Owner at or prior to the time the notice of such annual meeting is
mailed or delivered to such Owners. The annual budget shall be submitted to the
Owners at the annual meeting of the Association for adoption, and, if so adopted, shall
be the basis for the Regalar Assessments (hereinafter.defined) for the current fiscal
year. At the annual meeting of the Owners, the budget may be approved in whole or in
part or may be amended in whole or in part by @ majority vote of the:Owners; provided,
however, that in no event shall the angual meeting of the Owners be adjourned until an
annual budget is approved and adopted at such meeting, either the proposed annual
budget or the proposed annual budget as amended. The anaval budget, the Regular
Assessments and all sums assessed by the Asscciation shall be esta;alished by using
generally accepted accounting principles applied on a consistent basis. /The annual
budget may include the establishment and maintenance of a replacement reserve fund
for capital expenditures and replacement and repair of the Common Area and such
exterior portion of the Dwelling Units as designated i this Declaration, which

replacement reserve fund (if established) shall be used for those purposes and not for
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usual and ordinary repair expenses. Such replacement reserve fund for capital
expenditures and replacement and repair of the Common Area and such exterior portion
of the Dwelling Units as designated in this Declaration shall be maintained by the
Association in a separate interest bearing account or accounts with one or more banks
or savings and loan associations authorized to conduct business in Marion County,
Indiana, selected from time to time by the Board. The failure or delay of the Board of
Directors to prepare a proposed annual budget and to furnish a copy thereof to the
Owners shall not constitute a waiver or release in any manner of the obligations of the
Owmers to pay the Common Expenses as herein provided, regardless of when
determined. Whenever, whether before or after the annual meeting of the Association,
there is no annual budget approved by the Owners.as herein provided for such current
fiscal year, the Owners shall continue to Pay Regular Assessments based upon the last
approved budget or, at the option of the Board) based upon one hundred and ten
percent (110%) of such last approved budget, as a temporary budget.

Section 3. Regular Assessments. The anaual budget as adopted by the Owners
shall, based on the estimated cash requirement for the Common Expenses in the current
fiscal year as set forth in said budget, contain a proposed assessment against each Lot,
which shall be the same amount for each Lot. Immediately following the adoptien of
the annual budget, each Owner shall be given written notice of such assessment against
his respective Lot (herein called the "Regular Assessment"). In the event the Regular
Assessment for a particular fiscal year is initially based upon a temporary budget, snch
Regular Assessment shall be revised, within fifteen (15) days following adoption of the

3
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final annual budget by the Owners, to reflect the assessment against each Lot based
upon such annual budget as fipally adopted by the Owners. The aggregate amount of
the Regular Assessment shall be equal to the total amount of expenses provided and
included in the final annual budget, including reserve funds as hereinabove provided.
The Regular Assessment against each Lot shall be paid in advance in equal monthly
installments commencing on the first day of the first month of each fiscal year and
monthly thereafter through and including the first day of the last month of such fiscal
year. Payment of the monthly installments of the Regular Assessment shall be made to
the Beard of Directors or the Managing Agent, as directed by the Board of Directors;
provided, however, Owners may elect to pay assessments quarterly, semi-annually or
annually, in advance. In the event the Regular Assessment for a particular fiscal year of
the Association was initially based upon a temporary budget, the following,as applicable,
shall apply:

(i)  if the Regular Assessment based upon the final annual budget adopted by
the Owners cxceeds the amount of the Regular Assessment based upon the
temporary budget, that portion of such excess applicable to the peried
from the first day of the current fiscal year to the date of the next payment
of the Regular Assessment which is due shall be paid with such next
payment, and all payments thereafter during such fiscal year, shall be
increased so that the Regular Assessment as finally determined shall be
paid in full by the remaining payments due in such fiscal year, or

(i)  if the Regular Assessment based upon the temporary budget exceeds the
Regular Assessment based upon the final annual budget adopted by the
Owners, such excess shall be credited against the next payment or
payments of the Regular Assessment coming due, unti] the entire amount
of such excess has been so credited;

provided, however, that if an Owner had paid his or her Regnlar Assessment either

quarterly, semi-annually or annually ip advance, then the adjustments set forth under (i)
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or (ii) above shall be made by a cash payment by, or refund to, the Owner by first day of
the second month following the determination of the Regular Assessment based upen
the anoual budget finally adopted by the Owners. The Regular Assessment for the
current fiscal year of the Association shall become z lien on each separate Lot as of the
first day of each fiscal year of the Association, even though the final determination of
the amount of such Regular Assessment may not have beer made by that date. The fact
that an Owner who has paid his or her Regular Assessment for the current fiscal year in
whole or in part based upon a temporary budget and thereafter, before the annual
budget and Regular Assessment are finally determined, approved and adjusted as herein
provided, sells, conveys or transfers his or her Lot or any interest therein, shall not
relieve or release such Cwaer or his or her successor as:Owner of such Lot from
payment of the Regular Assessment for such Lot as finally determined, and such Owner
and his or her successor as Owner of such/Lot shall be joiatly and severally liable for the
Regular Assessment as finally determined. Any statement of unpaid assessments
furnished by the Association pursuant to Article X1 hereof prior to the final
determination and adoption of the annual budget and Regular Assessment for the year
in which such statement is made shall state that the matters set for'tb therein are subject
to adjustment upon determination and adoption of the final budget and Regnlar
Assessment for such year, and all parties to whom any such statement may be delivered
or who may rely thereon shall be bound by such final determination. Monthly
installments of Regular Assessments shall be due and payable automatically on their

respective due dates without any notice from the Board or the Association, and neither
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the Board nor the Association shall be respoasible for providing any notice ot
statements to Owners for the same.

Section 4. Special Assessments. From time to time, Common Expenses of an
unusual or extraordinary nature or not otherwise anticipated may arise. At such time
and provided that such assessment shail have the consent of two-thirds (2/3rds) of the
votes of each class of Members who are voting in person or by proxy at a meeting duly
called for this purpose, and further provided that the Declarant shall not be any Owner's
agent, attorney-in-fact or proxy in this vote pursuant to Section 4(b) of Article V of this
Declaration, the Board of Directors shall have the full right, power and authority to
make special assessments which, upon resolution of the Board, shall become a lien on
each Lot, prorated in equal shares (herein called "Special Assessment”). Without
limiting the generality of the foregoing provisions, Special Assessmentsmay be made by
the Board of Directors from time to time {0 pay for eapital expendituresand to pay for
the cost of any repair or reconstruction of damage caused by fire or other casualty or
disaster to the extent insurance proceeds are insufficient therefor under the
circumstances described in this Declaration.

Section 5. Regular Assessments Prior to the Applicable Date. During the period
that Declarant or a Builder is constructing Dwelling Units within the Tract, it is difficult
to accurately allocate the Common Expenses to the individual Lots. The purpose of this
section is to provide the method for the payment of the Common Expenses during the
period prior to the Applicable-Date to enable the Associationl to perform its duties and

functions. Accordingly, and notwithstanding any other provision contained in the
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Declaration, the Articles of Incorporation or the By-Laws or otherwise, prior to the
Applicable Date, the annual budget and all Regular Assessments and Special
Assessments shall be established by the Initial Board without any meeting or
concurrence of the Owners; provided, however, the Regular Assessments shall be
determined in accordance with the provisions contained in thjs Sectiop 3. The
Association will eater into 2 management agreement with Declarant {or a corporation or
other entity designated by Declarant) in accordance with the provisions of Asticle V of
this Declaration. So long as such management agreement (or similar agreement)
remains in effect, the Common Expenses and Regular Assessments shall be paid by
Owners to the Managing Agent. Declarant shall guarantee that uatil the earlier of: (i)
the termination of said management agreement; or (ii)'one (1) year after the date of
recordation of the Declaration, the monthly Regular Assessment shall notexceed Sixty
and 00/100 Dollars ($50.00) (the "Guaranteed Charge").| After this date (2ssuming that
said management agreement or similar agreement is still in effect) and so long thereafter
as said management agreement (or similar agreement) remains in effect and Managing
Agent continues to perform such functions, the monthly Regular Assessment shall not
exceed the amount of the Guaranteed Charge plus a2 maximum of .twenty percent (20%)
increase in the Guaranteed Charge for each year. Such adjustments to the Guaranteed
Charge {up to a twenty percent (20%) increase as determined by the Board) shall be
made annually on January 1 of each year so long as said management agreement
remains in effect and the Managing Agent confinues to perform such functions. Such

monthly charge shall during such guaranteed period entirely defray the Owner’s
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obligation for his or her share of Common Expenses or shall be the Owner's entite
Regular Assessment. Declarant shall be responsible for any operating deficit during
such guarantee period; provided, however, that this guarantee is not intended to include,
and does not include, major physical alterations or other unusual expenditures not
ordinarily anticipated in normal maintenance operations. Such expenditures shall be
covered through Special Assessments, or, if sufficient, the replacement reserve fund, if
any such fund exists.

That portion of the Regular Assessment collected by Declarant prior to the
Applicable Date applicable to any replacement reserve created shall be held by the
Tnitial Board and if required, applied to the replacement of Common Areas or those
portions of Dwelling Units obligated to be repaired-and replaced by the Association. To
the extent that any such replacement reserve is not so applied, the balance thereof shall
be retained by the Association at the Applicable Date.

Payment of the Regular Assessment prior to the Applicable Date with respect to
each Dwelling Usit (that is not owned by Declarant) shall commence on the date of
conveyance by Declarant to such new owner. ‘The first payment shall be payable on the
date of conveyance prorated to the first day of the next calendar month pext ensuring.
Thereafter, payment of the Regular Assessment shall be paid the first day of each
calendar month during the period prior to the Applicable Date.

For each Lot Declarant or Builder owns and which has been made subject to this
Declaration by the recordation of a final plat; Beclarant or Builder shall pay to

Management Agent twenty-five percent (25%) of the amount of the regular assessment;
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provided, however, such payment by Declarant or Builder for Lots within a particular
final plat of a block shall not commence until the first Lot in such block subject to the
final plat is conveyed by Declarant to an Owner other than a Builder.

Bach Owner hereby authorizes the Association and the Board of Directors and its
officers to enter into the aforesaid management agreement described in Agticle V of this
Declaration and to adhere to and abide by the same.

Section 6. Failure of Owner to Pay Assessments. No Owner may exempt him or
herself from paying Regular Assessments and Special Assessments or from contribnting
toward the Common Expense or toward any other expense lawfully agreed upon by
waiver of the use or enjoyment of the Common Area or by abandonment of the Lot
belonging to such Owner. Fach Owner shall be personally liable for the payment of all
Regular and Special Assessments. Where the Owner constitutes more thag one person
the liability of such person shall be joint and several If any Owner shall fail, refuse or
neglect to make any payment of any Regular Assessment or Special Assessment when
due, the lien for such assessment on the Owner’s Lot and Dwelling Unit may be filed
and foreclosed by the Board of Directors for and on behalf of the Association as a
mortgage on real property or as otherwise provided by law. Upon the failuze of the
Owner to make timely payments of any Regular Assessment or Special Assessment when
due, the Board may in its discretion accelerate the entire balance of unpaid assessments
in such event the Owner and any occupant of the Lot and Dwelling Unit shall be jointly
and severally liable for the payment to the Association of reasonable rental for such Lot

and Dwelling Unit and the Board shall be entitled to the appointment of a receiver for

37




the purpose of preserving the Lot and Dwelling Unit and to collect the rentals and other
profits therefrom for the benefit of the Association to be applied to the uppaid Regular
Assessments or Special Assessments. The Board may at its option bring suit to recover
a money judgment for any unpaid Regular Assessment or Special Assessment without
foreclosing or waiving the lien securing the same. In actions to recover a Regular
Assessment or Special Assessment, whether by foreclosure or otherwise, the Board for
and on behalf of the Association shall be entitled to recover from the Owner of the
respective Lot and Dwelling Unit costs and expenses of such action incurred (including,
but not limited to, reasonable attorney's fees) and interest from the date such
assessments were due until paid at the rate equal to the publicly announced prime
interest rate then being charged by NBD Bank, N,A«tojit8llargest.and best corporate
customer (or if said bank is no Jonger in existence then such rate chargedby another
pational bank in Marion County, Indiana selected by the'Board of Directors). The lien

of the assessments provided for herein shall be subordinate to the lien of any first

mortgage.
Section 7. Subordination o essment Lien b age. Notwithstanding

anything contained in this Declaration, the Articles of Incorporation or the By-Laws, any
sale or transfer of a Lot to a morigagee pursuant to a foreclosure on its mortgage of
conveyance in lieu thereof, or a conveyance to any person ata public sale in a manner
provided by law with respect to mortgage foreciosures shall extinguish the lien of any
unpaid installment which became dué prior to suchisale, transfer or conveyance;

provided, however, that the extinguishment of such lien shall pot relieve the prior Owner
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from personal liability therefor. No such sale, transfer or conveyance shall relieve the
Lot and Dwelling Unit or the purchaser at such foreclosure sale or grantee in the event
of conveyance in lieu thereof, from liability for any installments of Regular Assessments
or Special Assessments thereafter becoming due or from the lien therefor. Such unpaid
share of any Regular Assessments or Special Assessments, the lien for which has be
divested as aforesaid shall be deemed to be a Common Expense collectible from all

Owners (including the party acquiring the subject Lot from which it arose).

ARTICLE XI
Morteages
Section 1. Notice to Association. Any Owner who places a first mortgage lien

upon his or her Lot, or the Mortgagee, shall notify the Secretary,of the Association
thereof and provide the name and address of the Mortgagee. A record of such
Mortgagee and name and address shall be maintained by the Sccretary and any notice
required to be given to the Mortgagee pursuant to the terms of this Declaration, the By-
Laws or otherwise shall be deemed effectively given if mailed to such Mortzagee at the
address shown in such record at the time provided. Unless notifica.ltion of any such
morigage and the name and address of Mortgagee are furnished to the Secretary, either
by the Owner or the Mortgagee, no notice to any Mortgagee as may be otherwise
required by this Declaration, the By-Laws or otherwise shall be required and no
Mortgagee shall be entitled to vote on any matter to which it otherwise may be entitled
by virtue of this Declaration,-the By-Laws, a praxy granted to such Mortgagee in

connection with the mortgage, or otherwise. The Association shall, upon request of a
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Mortgagee who has furnished the Association with its name and address as hereinabove
provided, furnish such Mortgagee with written notice of any default in the performance
by its borrower of any obligations of such borrower under this Declaration or the By-
Laws which is not cured within sixty (60) days.

Section 2. Notice of Unpaid Assessments. The Association shall, upon request of
a Mortgagee, a proposed mortgagee, or a proposed purchaser who has a contractaal
right to purchase a Lot, furnish to such Mortgagee or purchaser a statement setting the
amount of the unpaid Regular Assessments or Special Assessments or other charges
against the Lot, which statement shall be binding upon the Association and the Owners,
and any mortgagee or grantee of the Lot shall not be liable for nor shall the Lot
conveyed be subject to a lien for any unpaid asscssments or charges in excess of the
amounts set forth in such statement or asguch assessments may be adjusted upon
adoption of the final annual budget, as referred to in Agticle X hereof.

Section 3. Right of Mortgagee to Pay Re ta ot Insurance Premiums.
Mortgagees shall have the right, but mot the obligation to (i) pay amy taxes or other
charges against the Common Area which are in default; and (ii) pay any overdue
premiums on hazard insurance for the Common Area or to secure new hazard insurance
for the Common Area on the lapse of a policy., Any Mortgagee making such payment
shall be owed immediate reimbursement for ail such payments reasonably made by the
Association.

Section 4. Notice of Condemnation of Casitalty Loss. Mortgagees shall be timely

notified of any condemnation loss which affects a material portion of Emersor Woods or
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any Dwelling Unit. Mortgagees shall also be timely notified of any lapse, cancellation or
material modification of any insurance policy or fidelity bond held by the Association.

Section 5. Notice to Insurers and Guarantors. Any guarantor of a first mortgage
or any insurer shall, upon notification and request to the Association, receive the same
notices as are required to be given to Mortgagees.

ARTICLE XII
asuran

Section 1. Casualty Insurance. The Association shall purchase a master casualty
insurance policy affording fire and extended coverage insurance insuring all of the
Dwelling Units and the Common Area in an amount equal to the full replacement value
of the improvements which in whole or in part, compfise the Dwelling Units and
Common Area. If.the Board of Directors/éan obtain such coverage for reasonable
amounts they shall also obtain "all risk" coverage. The|Board of Directors shall be
responsible for reviewing at least annuaily the amount and type of such insurance and
shall purchase such additional insurance as is necessary to provide the insurapce
required above. Such insurance coverage shail be for the benefit o_f each Owner, and if
applicable, the Mortgagee of each Owner upon the terms and conditions hereinafter set
forth. All proceeds payable as a result of casualty losses sustained which are covered by
insurance purchased by the Association as hereinabove set forth shall be paid to the
Assaciation or to the Board of Directors, who shall act as the insurance trustees and
told such proceeds for the benefit of the inditidual Owners and Mortgagees. The

proceeds shall be used or disbursed by the Association or Board of Directors, as
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appropriate, and only in accordance with the provisions of this Declaration and any
surety bond or bonds obtained by the Board of Directors concerning the officers of the
Association as provided in the By-Laws shall specifically include protection for any
insurance proceeds so received. The interest of each damaged Owner in the trust fund
of insurance proceeds shall be the ratio of the direct damage of such Owner’s damaged
Dwelling Unit to the damages of all Dwelling Units and Common Area directly damaged
by any event insured under the said master casvalty insurance policy. Such master
casualty insurance policy, and "all risk" coverage, if obtained, shall (to the extent the
same are obtajnable) contain provisions that the insurer (a) waives its right to
subrogation as to any claim against the Association, the Board of Directors, its agents
and employees, Owners, their respective agents and guests, and (b) contains an
endorsement that such policy shall not be términated for nonpayment of piemivms or
for any other reason or shall not be substantialfy medified without at least ten (10) days
prior written notice to mortgagees and at least ten (10) days prior wrilten notice to the
Association.

Section 2. Public Liability Insurance. The Association shall also purchase a
master comprehensive public liability insurance policy in such amount or amounts as the
Board of Directors shall deem appropriate from time to time, but not less than
$1,000,000 for bodily injury, including death of person and property damage arising out
of a single occurrence. Such comprehensive public liability insurance policy shall cover
the Association, the Board of Directors, any committee of the Association or Board, any

Managing Agent appointed or employed by the Association, all persons acting or who
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may come to act as agents or employees of any of the foregoing with respect to the
Tract, all Owners of Lots and all other persons entitled to occupy any Lot or Dwelling
Unit. Such public liability insurance policy shall contrin a "severability of interest” clause
ot endorsement which shall preclude the insurer from denying the claim of an Owner
because of negligent acts of the Association or other Owners. Such public liability
insurance policy shall contain a provision that such policy shall not be cancelled or
substantially modified without at least ten (10) days prior written notice to the
Associaﬁqn.

Section 3. Other Insurance. The Association shall alse obtain any other
insurance required by law to be maintained, including but not limited to, workmen’s
compensation and occupational disease insurance;and such other insurance as the Board
of Directors shall from time to time deepl necessary, advisable or appropriate, including,
but not limited to, liability insurance/on vehicles cwned or leaséd by the Association and
officers’ and directors' liability policies. Such insurance coverage shall also provide for
and cover cross liability claims of one insured party against another insured party. Such
insurance shall inure to the benefit of cach Owner, the Associatioq, the Board of
Directors and any Managing Agent acting on behalf of the Association. (Each Owner
shall be deemed to have delegated to the Board of Directors such. Owner’s right to
adjust with the insurance companies all losses under the policies purchased by the Board
of Directors, the proceeds of which are payable to the Board or the Assaciation.

Section 4. | General Provisiogs. The premiums for all insurange hereinabove

described shall be paid by the Association as part of the Common Expenses. When any
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such policy of insurance hereinabove described has been obtained by or on behalf of the
Association, written notice of the obtainment thereof and of any subsequent changes
therein or termination thereof shall be promptly furnished to each Owner or Mortgagee
whose interest may be affected thereby, which notice shall be furnished by the officer of
the Assaciation who is required to send notice of the meeting of the Association. In no
event shall any distribution of insurance proceeds be made by the Board of Directors
directly to an Qwner where there is a mortgagee endorsement on the certificate of
insurance or insurance policy as it applies to such Owner’s share of such proceeds. In
such event any remittances shall be to the Owner and such Owner’s Mortgagee jointly.
The same method of disiribution shall also apply to the distribution of any condemnation
awards in connection with any taking of any of the/Common'Axea. Notwithstanding the
foregoing, under no circumstances shall any distribution of insurance proceeds or
condemnation awards be made by the Association to any Owners or Mortgagees if to do
so would be in violation of the Indiana Nonprofit Association Act of 1991 or if the same
would constitute a distribution of earnings, profits or pecuniary gain to the members of
the Association; in any such event, any such insurance proceeds or condemnation awards
shall be retained by the Association for use in the payment of its expenses of operation.
Section 5. Insurance by Owners. “Each Owner shall be sclely responsible for loss
or damage to the contents of his or her Dwelling Unit however caused (including, but
not limited to, all floor, ceiling and wall covers and fixtures, betterments and
improvements installed by him or her) and his or her personal property stored elsewhere
on the Tract, and the Association shall have no Lability to the Owner for loss or damage




to the contents of any Dwelling Unit or any personal property stored elsewhere on the
Tract. Each Owner shall be solely responsible for obtaining his or her own insurance to
cover any such loss and risk. Each Owner shall bave the right to purchase any
additional insurance coverages at such Owner’s sole expense as he or she may deem
necessary.

Section 6. Condempation Awards. In the event of condemnation of all or any
part of the Common Area the Association, as owner of the Common Area, shall
represent the Owners in any negotiation or settlement regarding such condemnation.
No Owners or any other party shall have priority over any rights of 2 mortgagee
pursuant to its mortgage in the case of distribution to such Owners of insurance
proceeds or condemnation awards for losses to or.ataking of Common Area. All
proceeds payable as a result of condemnation shall be paid to the Association who shall
act as trustee and hold such proceedsfor the benefit of the individual Owners and
Mortgagees. Such proceeds shall be distributed as provided above.

ARTICLE XIlI
alty of 11 its.

Section 1. Restoration of Dwelling Units.

(a) Damage to or destruction of any Dwelling Unit due to fire or any other

casualty or disaster shall be promptly repaired and reconstructed by the

Association and the proceeds of insurance, if any, shall be applied for that

purpase.
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If the insurance proceeds, if any, received by the Association as a result of
any such fire or any other casuaity or disaster are not adequate to cover
the cost of repair and reconstruction, or in the event there are no
insurance proceeds, the cost for restoring the damage and repairing and
reconstructing the Dwelling Units so damaged or destroyed {or the costs
thereof in excess of insurance proceeds received, if any) shall be paid by
the Owners of the Dwelling Units damaged in proportion to the ratio that
damages to an Owner’s Dwelling Unit have to the total damage to all
Dwelling Units that are damaged. Any such amounts payable by the
Ownmers of damaged Dwelling Units shall be assessed as part of the
Common Expenses and shall constitute'a lien from the time of assessment
as provided herein.

For purposes of subparagraphs (a) and (b) above, repair, reconstruction
and restoration shall mean construction or rebuilding of the Dwelling Units
to as pear as possible the same condition as they existed immediately prior
to the damage or destruction, and with the same type of architecture.
Immediately after a fire or other caswalty or disaster causing damage to
any property for which the Association has the responsibility of
maintenance and repair, the Board of Directors shall obtain reliable and
detailed estimates of the cost to place the damaged property in conditicn

as godd as'that immediately prigrito the casualty. 'Such gosts may inchide



(e)

professional fees and premiums for such bonds as the Board of Directors

may deem necessary.

The proceeds of insurance collected on account of any such casualty, and

the sums received by the Board of Directors from collections of

assessments against the Owners on account of such casualty, shall

constitute a construction fund which shall be disbursed, if the Dwelling

Units are to be reconstructed and repaired, in payment of the costs of

reconstruction and repair in the following manner:

@

(i)

If the estimated cost of reconstruction and repair of the Dwelling
Units is more than Twenty Thousand Dollars ($20,000.00), then the
construction fund shall be disbursed in payment of such costs upon
approval of an architect qualified to practice in Indiana and
employed by the Board of Directorsito'supervise such work,
payment to be made from tinte to time as the work progresses. The
architect shall be required to furnish a certificate giving a brief
description of the services and materials furnished by various
contractors, subcontractors, materialmen, the architect, or other
persons who have rendered services or furnished materials in
connection with the work, (1) that the sums requested by them in
payment are justly due and owing and that said sums do not exceed
the value of the services and materials furnished; (2) that there is
no other outstanding indebtedness known to the said architect for
the services and materials desctibed; and (3) that the costs, as
estimated by said architect for the work remaining to be done
subsequent to the date of such certificate, do not exceed the amount
of the construction imd\remaining after payment of/the sum so
requested.

Encroachments upon or in favor of Dwelling Units which may be
created as a result of such reconstruction or repair shall not
constitute a claim or basis of a proceeding or action by the Owner
upon, whose properiy-such encroachment exists, provided, that such
reconstiuction was either snbstantially in accordance with the plans
and specifications or as the Dwelling Units were originally
canstructed. Such encroachments shall be allowed to continue in
existence for so long as the Dwelling Units stand.
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(iii) In the event that there is any surples of mosies in the construction
funds after the reconstruction or repair of the damage has been
fully completed and all costs paid, such sums shall be distributed to
the Owners of the Dwelling Units affected and their Mortgagees
who are the beneficial owners of the fund. The action of the Board
of Directors in proceeding to repair or reconstruct damaged
Dwelling Units shall not constitute a waiver of any rights against
another Owner for committing willful or malicious damage.

Section 2. Restoration of Common Area. In the event of damage to or
destruction of any of the Common Area due to fire or any other casualty or disaster, the
Association shall promptly cause the same to be repaired and reconstructed. The
proceeds of insurance carried by the Association, if any, shall be applied to the cost of
such repair and reconstruction. In the event the insurance proceeds, if any, received by
the Maﬁon as a result of any such fire or any other casualty or disaster are not
adequate to cover the cost of repair and reconstruction of the Common Area, or in the
event there are no insurance proceeds, the cost of restoring the damage and repairing
and reconstructing the Common Ared so damaged or destroyed (or the costs thereof in
excess of insurance proceeds received, if any) shall be assessed by the Association
against all of the Owners in equal shares. Any such amounts assessed against the
Owners shall be assessed as part of the Common Expenses and shall constitute a lien of
assessment as provided herein. For purposes of this Article, repair, reconstruction and
restoration shall mean construction or rebuilding the Commen Area to as near as
possible the same condition as jt existed immediately prior to the damage or destruction

and with the same type-of architeciure.
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ARTICLE X1V
Covenants and Restrictiogs.

The following covenants and restrictions on the use and enjoyment of the Lots,
Dwelling Units and Common Area shall be in addition to any other covenants or
restrictions contained herein and in the Final Plat, and all such covenants and
restrictions are for the mutual benefit and protection of the present and future Owners
and shall run with the land and inure to the benefit of and be enforceable by any Owner
or by the Association. Present or future Owners or the Association shall be entitled to
injunctive relief against any violation or attempted violation of any such covenants and
restrictions, and shall, in addition, be entitled to damages for any injuries or losses
resulting from any violations thereof, but there shall be no right of reversion or
forfeiture resulting from such violation. These covenants and restrictions are as follows:

(a) All Lots and Dwelling Units shall be used exclusively for residential
purposes and for occupancy by a single family.

(b)  Nothing shall be done or kept in any Dwelling Unit, or on any Let, or on
the Common Area which will cause an increase in the rate of msurance on
any Dwelling Unit or the contents thereof or on any Common Area. No
Owner shall permit anything to'be done or kept in his‘or her Dwelling
Unit or on his or her Lot or on any of the Common Area which will result
in a cancellation of insurance on any Dwelling Unit or any part of
Common Area, or which would be in violation of any law or|ordinance or

the requirements of any insurance underwriter or rating bureau,
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No nuisance shall be permitted and no waste shall be committed in any
Dwelling Unit, the Common Area or on any Lot The Board of Directors’
determination as to what is a nuisance shall be conclusive.

No Owner shall cause or permit anything to be huag or displayed on the
outside of the windows of his or her Dwelling Unit or placed on the
outside walls of any Dwelling Unit or other building, and no sign, awning,
canopy, shutter or radio or television antenna or other attachment or thing
shall be affixed to or placed upon the exterior walls or roofs or any other
parts of any Dwelling Unit or other building without the prior written
approval of the Architectural Review Board.

No animals, livestock or poultry of any kind shall be raised, bred or kept in
any Dwelling Unit or on any Lot or on any of the Commen Area, except
that pet dogs, cats or customary household pets may be kept in a Dwelling
Unit, provided that such pet is not kept, bred or maintained for any
commercial purpose, and does not create a nuisance. Pets shall be taken
outdoors only under leash or other restraint and while attended by its

owner and an Ovwmer shall be fully liable for any injury or damage to

persons ar property, including the Common Area, caused by his or her pet.

‘The tethering of pets in any area cutside an Owner's fenced patio does not
constitute "attended." The Board may adopt such other rules and
regulations regarding pets as it/may deem necessary from time to time.

Any pet which, in the judgment of the Board, is causing or creating a

50




0

(8)

&)

nuisance or unreasonable disturbance or noise, shall be permanently
remaved from the Tract within ten (10) days after written notice from the
Board to the respective Owner to do so.

All clotheslines, equipment, garbage cans, service yards, woodpiles or
storage piles shall be kept from view of neighboring homes and streets.

All rubbish, trash or garbage shall be stored in closed sanitary containers
in areas designed by the Association, shall be regularly removed from the
premises, and shall not be allowed to accumulate on any part of the Tract.
Trash may be stored in enclosed containers provided by the Association for
that purpose. All clotheslines shall be confined to patio areas and shall be
below the height of the patio fence.sNo clothes; sheets, blankets, rugs,
laundry or other things shall'be hung out or exposed so as)to be visible
from any part of the Common Area, The Common Area shall be kept
free and clear of rubbish, debris and other unsightly materials.

No industry, trade, or other commercial or religious activity, educational or
otherwise, designed for profit, altruism or otherwise, shall be conducted,
practiced or permitted on the Tract, except those home occupaticns which
are permitted by the applicable\zoning regulations ingMarion County,
Indiana.

No "for sale,” "for rent," or "for lease” signs, or other signs, or other
window or advertising display shail be maintained or pemmitted on any, part

of the Tract, any Lot or any Dwelling Unit by an Owner without the prior

51




@

)

(x)

()

consent of the Board; provided, however, that the right is reserved by the
Declarant and the Board to place or allow to be placed "for sale” or "for
lease” signs, on or about the Tract in connection with any unsold or
unoccupied Lots and Dwellings Units.

All Owners and members of their families, their guests, or invitees, and all
occupants of any Dwelling Unit or other persons entitled to use the same
and to use and enjoy the Common Area or any part thereof, shall observe
and be governed by such rules and regulations as may from time to time
be promulgated and issued by the Board governing the operation, use and
enjoyment of the Common Area.

No boats, campers, trailers of any kind, buses, mobile homes, recreational
vehicles, trucks (larger thand/2 ton), motorcycles, mini=bikes, or mopeds
shall be permitted, parked or stored anywhere within the Tract except as
otherwise specifically permitted by the Board. No repair work shall be
done on the Tract on amy vehicles, including passenger automobiles.

No Owner shall be allowed to plant trees, landscape or do any gardening
in any of the Common Areas, except with express permission from the
Board.

Common Area shall be used and enjoyed only for the purposes for which it
is designated and intended, and shall be used subject to the rules and

regulations from time to time adopted by the Board.
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No Owner may rept or lease his Dwelling Unit for transient or hotel
purposes.

Any Owner who leases 2 Dwelling Unit, shall lease the entire Dwelling
Unit and shall have a written lease which shall provide that the lease is
subject to the provisions of this Declaration and any failure of the Jessee to
comply with the terms of this Declaration, shall be a default under the
lease.

No accessory structures, whether temporary or permanent, or fencing of
any type may be placed on any Lot, except as may be installed prior to the
conveyance of such Dwelling Unit and Lot to the first Owner thereof other

than Declarant or a Builder.

Notwithstanding anything to the cofitrary contained herein orin the Articles of

Incorporation or By-Laws, including, but not limited to, any covenants and restrictions
set forth herein or otherwise, Declarant shall have the right to use and maintain any
Lots and Dwelling Units owned by Declarant and other portions of the Tract (other than
individual Dwelling Upits and Lots ewped by persons other than Declarant), all of such
number and size and at such location Jocations as Declarant in its sole discretion may
determine, as Declarant may deem advisable ot necessary io its solé discretion to aid in
the construction of Dwelling Units and the sale of Lots and Dwelling Units or for the
conducting of any business or activity attendant thereto, including, but not limited to,
model Dwelling Units, storage areas, construction yards, signs, construction offices, sales

offices, management offices and business offices. Declarant shall have the right to
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relocate any or all of the same from time to time as it desires. At no time shall any of
such facilities so used or maintained by Declarant be or become part of the Common
Area, unless so designated by Declarant, and Declarant shall have the right to remove
the same from the Tract at any time.
ARTICLE XV
Amendment of Declaration

Section 1. Geperal. Except as otherwise provided in this Declaration,
amendments to this Declaration shall be proposed and adopted in the following manner:

(a) Procedures

(i)  Notice. Notice of the subject matter of any proposed amendment
shall be included in the noticeof thé/fmeeting at which the proposed
amendment is to be considered.

(i) Resolution. A reselution to adopta proposed amendment may be
proposed by the Board of Directors or Owners having in the
aggregate at least a majority of the votes of all Owners.

(iii) Meeting. The resolution concerning a proposed amendment must
be adopted by the designated vote at a meeting duly called and held
in accordance with the provisions of the By-Laws of the Association.

(b)  General Amendments. Any proposed amendment to this Declaration must
be approved by a vote of not less than seventy-five percent (75%) in the
aggregate of the votes of all Owners.( In the/event any Lot of Dwelling

Unit is subject to a first mortgage, the Mortgagee shall be notified of the
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meeting and the proposed amendment in the same manner as an Owner if
the Mortgagee has given prior notice of its mortgage interest to the Board
of Directors in accordance with the provisions hereof.

Special Amepdments. No amendment to this Declaration shall be adopted
which changes (i) the applicable share of au Owner’s liability for the
Common Expenses, or the method of determining the same, or (ii} the
provisions of this Declaration of Article XTI with respect to casualty
insurance to be maintained by the Association, or (iii) the provisions of
Article XIH of this Declaration with respect to reconstruction or repair of
the Common Area or Dwelling Units in the event of fire or any other
casualty or disaster, or {(iv) the provisions of Asticle VIIT of this
Declaration establishing thé Architectural Review Board and providing for
its functions, or {v) ;.he provisions of Afticle X of this Declaration with
respect to the commencement of assessments on any Lot, without, in each
and any of such circumstances, the unanimous approval of all Owners and
of all Mortgagees whose mortgage interest have been. made known to the
Board of Directors in aceordance with the provisions of this Declaration.
Additional Special Amendments. No amendment tosthis Declaration shall
be adopted which changes (i) the method of voting, or (ii) the
responsibility for maintenance, repair or replacement of the Common Area
and Dwelling Units, or (iii) the right to use the Common Area, or (iv) any

provisions which are for the express benefit of Mortgagees without the
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consent of at least ninety percent (90%) of the votes of the Owners for the
first twenty (20) years after recording of this Declaration and thereatter at
least seventy-five percent (75%) of the votes of Owners and the consent of
Mortgagees holding mortgages on fifty percent (50%) of the Dwelling
Units subject to mortgages.
Mortgagees’ Vote on Special Amendments. Notwithstanding any provision
contained herein to the contrary, no amendments to this Declaration shall
be adopted which changes any provision of this Declaration which would
be deemed to be of a material nature by the Federal National Mortgage
Association under Section 601.02 of Part V, Chapter 4, of the Fannie Mae
Selling Guide, or any similar provisionjof afysubsequent guidelines
published in lieu of or in substimtion for the Selling Guide, or which would
be deemed to require the firstmortgapgee’s consentunder the Freddie Mac
> and Servicers' Guide, Vol. 1, Section 2103(d) without the written
approval of at least sixty-seven percent (67%) of the Mortgagees who have
given prior notice of their mortgage interest to the Board of Directors of
the Association in accordance with the provisions of ;.his Declaration. Any
Mortgagee which has been duly notified of the nature‘of any proposed
amendment shall be deemed to have approved the same if the Mortgagee
or a representative thereof fails to appear at the meeting at which such
amendment is to considered (pravided proper notice of such meeting was

timely given to such Mortgagee), or if the Mortgagee does not send its
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written objection to the proposed amendment prior to such meeting. In
the event that a proposed amendment is deemed by the Board of Directors
of the Association to be one which is not of a material nature, the Board
of Directors shall notify all Mortgagees whose interests have been made
known to the Board of Directors, of the nature of such proposed
amendment, and such amendment shall be conclusively deemed not
material if no Mortgagee so notified objects to such proposed amendment
within thirty (30) days of the date such notices are mailed and if such
notice advises the Mortgagee of the time limitation contained in this
sentence.

By Declarant. Declarant hereby reservesithe right, so long as Declarant or
any entity related to Declarafit owns any Lot or Dwelling Wnit within and
upon the Tract, to make any antendments to this Declaration, without the
approval of any other person or entity, for any purpose reasonably deemed
necessary or appropriate by the Declarant, including without limitation: to
bring Declarant or this Declaration into compliance with the requirement
of any statute, ordinance, regulation or order of any public agency having
jurisdiction thereof; to conform with zoning covenantsand conditions; to
comply with the requirements of the Federal National Mortgage
Association, the Government National Mortgage Association, the Federal
Home Loan Mortgage Association, the Department of Housing and Urhan

Development, the Veterans Administration or any other governmental
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agency or to induce any of such agencies to make, Purchase, sell, insure or
guarantee first mortgages; or to correct clerical or fypographical errors in
this Declaration or any amendment or supplement hereto; provided that in
Do event shall Declarant be entitled to make any amendment which has a
material adverse effect on the rights of any Mortgagee, or which
substantially impairs the rights granted by this Declaration to any Owner or
substantially increases the obligations imposed by this Declaration on any
Owner. In furtherance of the foregoing, a power coupled with an interest
is bereby reserved and granted to the Declarant to vote in favor of, make,
or consent to any amendments described in this Article XV on behalf of
each Owner as proxy or attorney-in-fact, as the case may be, Each deed,
mortgage, trust deed, otherevidence of obligation, or other insttument
affecting a Lot or Dwelling Unit and the acceptance thereof shall be
deemed to be a grant and acknowledgement of, and a consent to the
reservation of, the power to the Declaragt fo vote i favor of, make,
execute and record any such amendments. This right of the Deelarant to
act pursuant to rights reserved or granted under this Article XV shail
terminate at such time as the Declarant no longer holds or contrels title to
any part or portion of the Tract.

Section 2. Recording, Each amendment to this Declaration shall be executed by

Declarant only in aby case where Deglarant has the tight to amend this Deglaration

without any further consent or approval, and otherwise by the President or Vice
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President and Secretary of the Association; provided that any ameadment requiring the
consent of Declarant shall contain Declaraat’s signed consent. All amendments shall be
recorded in the Office of the Recorder of Marion Couaty, Indiaza, and no amendment
shall become effective until so recorded.

Sectiop 3. Amendment Prior to the Applicable Date. Notwithstanding anything
to contrary contained herein or in the Declaration, there shall be no amendment of the
Declaration prior to the applicable Date without the consent and approval of Declarant.

ARTICLE XVI
Annexation of Additio act

In addition to Emerson Woods Section 1, Declarant is the owner of certain real
estate more particularly described in Exhibit "C" attached hereto and made a part
hereof, and which is located next to and iS contiguous with Emerson Woods Section 1
(hereinafter referred to as the "Additional Tract' or "Emerson Woods Section 2").

Declarant, without the consent of the Owners, may, but is not obligated to,
develop the Additional Tract or any part thereof, in substantially the same manner as
Emerson Woods Section 1 and the Final Plat or Plats for such Additional Tract;
provided, however, that the maximum number of Lots which may l:lse coptained in the
total development shall be not more than eighty-two (82) Dwelling Units. The Dwelling
Units built in such additional Blocks shall be consistent with the quality of construction
of previous Dwelling Units built on Lots subject to this Declaration. Improvements
{excluding Dwelling Units) within the area to be annexed must be substantially

completed prior to annexation.
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In the event the Additional Tract or any part of it is platted and developed in a
manner similar to Emerson Woods Section 1, Declarant shall record an addendum to
this Declaration confirming the annexation of the Additional Tract Upon such
annexation, the Owners of such Lots in the Additional Tract or parts thereof, shall have
the same right and obligations as the Owners herein, and the Association shall have the
same jurisdiction and authority over such Additional Tract or parts thereof as its
authority and jurisdiction herein.

In the event Declarant decided not to plat and develop the Additional Tract or
any part of it in a manner similar to Emerson Woods Section 1, Declarant shall file of
record an addendum to this Declaration stating that the Additional Tract or any part
thereof shall not be developed as contemplated herein and shall therefore not be subject
to this Declaration, except with respect tothe cross-easement rights and obligations
provided in this Article XV

Regardless of the method of development of the Additicnal Tract and whether or
not any part of the Additional Traet comes within the jurisdiction of the Assecjation or
subject to the Declaration, Declarant reserves unto itself, its successors and assigns: (i)
for the use and benefit of that part of the Additional Tract not coming within the
jurisdiction of the Association or be subject to this Declaration, the right and easement
to enter upon the streets and Common Area of Emerson Woods Section 1 to provide
ingress and egress to the Additional Tract; and (ii) for the use and benefit of the Initial
Tract and Additional Tract, the right and easement to the vse of all private utility and

drainage facilities necessary for the use, enjoyment or benefit of either the Initial Tract
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or Additional Tract, as applicable, provided, however, that if the Additional Tract does
not come within the jurisdiction of the Association or be subject to this Declaration, the
owner or owners of such Additional Tract shall nevertheless be cbligated to pay an
equitable portion of the common expenses associated with such utility and drainage
facilities.

It is the purpose and intent of the easements herein granted and reserved to
provide free and uarestricted use of utility and drainage facilities, as well as access
across the roadways and streets of the Initial Tract and Additional Tract, no matter how
developed, for the Owners, their guests, invitees, and, as applicable, all public, quasi-
public vehicles, including but not limited to, police, fire and emergency vehicles, trash
and garbage collection, post office vehicles and privately owned delivery vehicles.

The assessment which the Owner of each Lot in the Additiopal Tract or part
thereof, if within the jurisdiction of the Association, shall be obligated to pay shall be
equal to that paid by any Owner berein and shall commence on the date of conveyance
of such Lot to Owner. No assessment (Regular, Special or otherwise) on any Lot in the
Additional Tract shall be due until the Final Plat of the Block in which such Lot is
located has been recorded. .

ARTICLE XVII
Miscellaneous
Section 1. Acceptance and Ratification. All present and future Owners,

Mortgagees, tenants and occupants of the Lots shall be subject to and shall comply with

the provisions of this Declaration, the Articles of Incorporation, and the By-Laws
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incorporated herein by reference, and the rules and regulations as adopted by the Board
of Directors as each may be amended form time to time. The acceptance of a deed of
conveyance or the act of occupancy of any Lot shall constitute an agreement that the
provisions of this Declaration, the Articles of Incorporation, the By-Laws,‘ and rules and
regulations, as each may be amended or supplemented from time to time, are accepted
and ratified by such Owner, tenant or occupant, and all such provisions shall be
covenants running with the land and shall be binding on any person having at any time
any interest or estate in a Lot or the Tract as though such provisions were recited and
stipulated at length in each and every deed, conveyance morigage or lease thereof. All
persons, corporations, partnership, trusts, associations, or other legal entities who may
occupy, use, enjoy or control a Lot or Lots or any part of the Tract in any manner shall
be subject to the Declaration, the Articles'of Incorporation, the By-Laws, and the rules
and regulations applicable thereto aseach may be amended or supplemented from time
to time.

Section 2. Negligence. Each Owner shall be liable for the expense of any
maintenance, repair or replacement rendered necessary by his or her negligence or by
that of any member of his or her family or his, her or their guests, employees, agents or
lessees to the extent that such expense is mot covered by the proceeds of insurance
carried by the Association. An Owner shall pay the amount of any increase in insurance
premiums occasioned by such Owner’s use, misuse, occupancy or abandonment of his or

her Lot or its appurtenances or of the Common Agea.
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Section 3. Costs and Attorneys’ Fees. In any proceeding arising because of the
failure of an Owner to make any payments required or to comply with any provision of
this Declaration, the Articles of Incorporation, the By-Laws, or the mles and regulations
adopted pursuant thereto, as each may be amended from time to time, the Association
shall be entitled to recover its reasonable attorneys’ fees incurred in connection with
addressing or correcting such default or failure.

Section 4. Severability Clause. The invalidity of any covenant, restriction,
condition, limitation or other provision of this Declaration, the Articles of Incorporation
or the By-Laws, shall not impair or affect in any manner the validity, enforceability or
effect of the rest of this Declaration, the Articles or Incorporation, or the By-Laws, and
each shall be enforced to the greatest extent penmitted by law.

Section 5. Promouns. Any refererice to the masculine, feminine,or neuter gender
herein shall, unless the context clearly requires ta the contrary, be deemed to refer to
and include all genders. And the singular shall inchude and refer to the plural and vice
versa as appropriate.

Section 6. Interpretatiop. The captions and titles of the various articles, section,
subsections, paragraphs and subparagraphs of this Declaration are inserted herein for
ease afld convenience of reference only, andishall not be used as afl aid in interpreting

or construing this Declaration or any provision kereof.
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IN WITNESS WHEREOF, the undersigned has caused this Declaration to be
executed the day and year first above written.

EMERSON WOQODS ESTATES, LLC

. /..-7 - .
By: 2 M /ég—-f
Raympdd O. Lee, Member
STATE OF INDIANA )
) S5
COUNTY OF MARION )

Before me, a Notary Public, in and for said County and State, personally
appeared Raymond Q. Lee, a Member of Emerson Woods Estates, LLC, an Indiana
limited liability company, who acknowledged the execution of the foregoing "Declaration
of Covenants and Restrictions of Emerson Woods Property Ownership” for and on
behalf of said Limited liability company.

WITNESS my band and Notarial Sea] this l’:l& day of June, 1996,

(Printed)
My Commission Expires:

3-7-0

County of Residence:
N

This instrument prepared by David/A. Shelton, Esq., Lowe Gray Steele & Darko, Baok
One Tower, Suite 4600, 111 Monument Circle, Indianapelis, Indiana 46204, (317) 236-
8020.




. Exhibic A"
Tract I:

_ Pazt of the West Balf of tha Southwest Quarter of Sectiem 10, Tawanskiy 14 Noxth,
¥ange 4 Rast of the Second Frinecipal Mezidian, Indizmagolis, Marien County,
Indizna, desczibed as Zullows:

Commencing ac a FK mail found and marking the Northwest cozzex aff the Southwest
Quarter of said Section; chemcs South 01 degrae 06 minutes 00 saconds Wealt
(bearing bused on The Boulders lst Section, racordad as Instzument Na. 76-72052 in
the Tecords of the Recorder of Marion Cownty, Indiamal alcmg the Wast line of said
Quazter Secticm 297.00 faat to & PX uail seC and marking the POTNT QF BEGDIONING of
this dascribed tracs; thenca Horth 15 degraes 55 minutes 55 secouds East a31.00
fast to a capped rebar set; thence North 01 degres 06 mizutes 90 secands East
parallel with the West lize of said Quartar Sectisn 297.00 faat t3 a capped renaxy
sat on the Mor:k lioe of said Quarter Secticn; thence North §3 degTess 5 minutes
85 geconds Zast tlong last said North lise 453.00 faet S0 & capped rebar sat;
thance South 01 dagzee 06 minutes 00 seconds Wesz parallsl with the West lize of
said Cuarter Sacticm 1337.15 feat to a capped rabar sez; thence Sauck 93 dagrees
55 mimutes 55 geconds West §34.00 faat %o i capped rebas’ sat; thecce MNarch 01
degres 06 miznutaes 00 seccnds EKast pazallel with the West line of said Quarzter
Section 338.2% fzet To & capped rabar sef; thence North 2§ degXees 27 minutes 53
seconds West 55.30 fast to & capped redar sat; thenca Squrh 01 deagTee 0§ minuteas
00 seconds Wast parallel with the West lism of said Quazter Segticon 183.80 feet
(measured) 388.29 fest (deed) &2 a cagped rebar sst; thecca Sous: 89 degress I3
 mimutes S5 geconds West 25.00 feet €O a cut €Tgag set said poific alse haizg on the
West line of said Quarter Saction; themcaHexth (1 degzes 06 mizmges 00 seconds
East aleng last sald Waat line 394.15 f#st %o a FX pall set; thencs Norzh 89
degrees 55 minutes $5 seconds East 211,00 feet to a capped zrebax sek; theocs Narzh
01 degree 06 minutes 00 sacands Tast 182.00 feet to & capped rzbax sat; thecce
South 49 dagrees $% minutes S5 seconds West 231.06 feet to a PE nail Sek cu the
West lime of said Quarcer Secticn; theace North 01 dagzwe 06 minutes 90 ssconds
West, along last said Wast line 484,00 feet ©o ths POINT OF BEGTMNING.

Tract II:

Part of tha Hest Half of tha Scuthwest Quaster of Secticm 14, Tewnshin 14 Narth,
Rauge 4 Fast of the Seccnd Principal Meridian, Mazlen Cowmty, fnciana, desczibed
' a3 follows:

Commencing at a2 PE nail found and marking tha Northwest corner ofthe Squtiwast
Quartar of said Section; thence Soutd 01 degree 06 mizutes 90 ssconcds West
{(bearing based on the Bouldezrs, First Section, recorded in Instrument Wa. 76-T2082
in tha records of the Recorder af Maricn County, India=a) along tha West line of
22id Quarter Sectiem 791.00 feet to & FX zmail sat and marking the POINT OF
BECTMNTNG of this described tzace; thence Nozth 89 degress 53 minutes 55 seqonds
East 231.00 Zest to a capped rebar sec; thence South 01 degrae 06 minutes 00
seconds Weat 162.00 feet ta a capped rebar set; thensa seuth g9rdegzess S5-minutes
S5 seconds West 231.00 feet to a PR pail set on the WHedt 1ine of said Quarker
Section; thance North 0l degree 06 winutes/ 00 seconds East along last said West
linme 162.00 feet to the PQINT OF BEGINNING. .




EXHIBIT "B*

Wast Half of the Southwest Quarter of Section 10, Township 14 Narth, Range 4 Ecst of the Second Principal Meridion, Indlenapoiis,

the
County, Indiana, being more particulrly described ez follows:
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" seconds West (bearing bosed on The

-"+" with the west line of said Quarter Section, a distonice

EXHIBIT “C*

Part of the West Half of the Southwest Quarter of Section 10, Township 14 North, Range 4 East of the Second Principal
Meridion, Indiancpalis, Marion County, Indiana, being more particularly described as follows:

COMMENCING at the Northwest comer of the Southwest Quarter of soid Section; thence South 01 dagree, 06 minutes 00
Bouldera st Section, recorded as Instrument No. 7672052 in the Office of the
Recorder of Marion County, indiana) along the West fine of said Quortsr Section a distance of 297.00 faet; thence North 89
55 minutes 55 seconds Eost, parallel with tha north line of said Southwest Quorter Section, a distonce of 231.00
thencs North 01 degree 06 minutes parallel with the West line of sakd Quorter Section a distance of
.00 fest to the North iine of sald thence North 89 degrees 55 minutes 55 seconds Eost along the
line of said Quorter Section o distonce of 453.00 feet; thenca South 01 degres 06 minutes 00 ssconds West parallel
i the POINT OF BEGINNING of the follawing described
of 70.40 feet; thence North 01 degrse 06 minutes
o o distance of §0.85 fest to a curve having a rodius of
point of which bears North 88 degraes 54 minutes 0D seconds West; thence Northerly along soid
curve on arc distonce of 96.41 feet to ¢ point which beors North 57 degrees 37 minutes 17 seconds Eost from sald radius
07 minutes 04 seconds Ecst a distance of 6B.52 feet; thence North 25 degree 52 minutes
56 seconds West a distance of 90.98 feet; thence North 72 degrees 11 minutes 37 seconds West a distonce of 141.18 feet;
thence South B4 degrees 42 minutes 32 seconds West o distonca of 107.17 feat thence South 05 degrees 17 minutes 28
20.45 faut; thence North 89 degrees 31 minutes 50 seconds West g distonce of B6.68 feet;
m

z-;gﬁ*
|
B

B
8
1
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g

wh
arc distance of 43.67 feet to a point which bears South 64 degress 52 minutes 40 seconds West from said radius poink
thence South 70 degrees 03 minutes 24 seconds West a dstonce of 164.31 feet; thence North 88 degrees 54 minutes 00
00 fest to the west line of said Quarter Section; thence South DT dagree 06 minutes 00
ce of 645.70 feet; thence North 89 degrees 55 minutes 55 seconds East, parallef
with the north fine of sald Quarter Section, a distonce of 25.00 feet; thence North 01 degress 06 minutes 00 seconds East,
parcllel with the west Bne of said Quarter a distnce of 3BB.80 feel; thence Scuth 25 degress 27 minutes 55
seconds East g distance of 55.90 feet; thence South 07 degrees 06 minutes 00 seconds West, parailel with the west line of
sald Quorter Section, ¢ distanca of 338.29 feet; thenica North 89 degrees 55 minutes S5 seconds Eost, parallef with the
- . nerth fine of said Quorter Section, o distance of 634,00 faet; thence North 01 degrees C6 minutes 00 seconds Eost, parallel
of 427.98 feet to the POINT OF BEGINNING of the above described

tract, containing 10.292 qcres, more or less.
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AMENDMENT e
TO DECLARATION OF COVENANTS AND RESTRICTIONS'OF,. - e

EMERSON WOODS PROPERTY OWNERSHIP
ERoLN WUVVS FRUFER LY OWNERSHIP

THIS AMENDMENT TO DECLARATION OF COVENANTS AND
RESTRICTIONS OF EMERSON WOODS PROPERTY OWNERSHIP is made and
entered into by the Board of Directors of Emerson Woods Homeowners Association,

Inc., an Indiana Not-For-Profit Corporation ("Association”)
WITNESSETH

WHEREAS, There heretofore has been executed a Declaration of Covenants
and Restrictions of Emerson Woods Property Ownership, dated June 14, 1996 and
recorded on June 17, 1996 in the Marion County, Indiana Recorder's Office as

Instrument No. 1996-0080844, (the “Declaration”).

WHEREAS, After receiving the-affirmative vote of at least seventy-five percent
(75%) or the total votes of the Owners, as provided.in Article XV, Section 1 of the
Declaration, it is desired that the Declaration be amended\as set forth herein.

NOW THEREFORE, the Declaration is amended as follows:

Article XIV is amended to read as follows:
(m) The following restriction shall apply to the lease to rental of any Unit;

(1) Limit on Number of Leased Units. In order to insure that the residents within the
Tract share the same proprietary interest in and respett for the Dwelling Units and the
Common Areas, no more than four (4) Bwelling Units, at any/given time, may be leased
or rented for exclusive occupancy by one‘or more non-owner tenants. For purposes of
this Section (m)(1), a Dwelling Unit is exclusively occupied by one or more non-owner
tenants, if the Owner of the Dwelling Unit does not also correspondingly occupy the
Dwelling Unit as hisfher principal place’of residance.  Prior to the exscution of any
lease, and in addition to the tequirements set'forth in this Section {m)(1),-the Dwelling
Unit Owner must hotify the Board or the Board's agent as to the Owner's intent to lease
his/her Dwelling Unit. After receiving such notice, the Board or the Board's agent shall
advise the Owner if the Dwelling Unit may be leased or whether the maximum number
of Dwelling Units within the Tract is currently being leased. If the maximum number of
Dwelling Units is already being leased, the Board or the Board's agent shall piace the
Owner on the waiting fist in priority order based on the date of notice from the Owner,
and shall notify the Owner of that Owner's position on the waiting list. When an existing
non-owner occupant vacates a Dwelling Unit, the Owner of that Dwelling Unit shall
immediately notify the Board or the Board's agent of such fact and that Dwelling Unit
cannot be re-rented or leased until all prior Owners on the waiting list, if any, have had
a chance to rent or lease their Dwelling Units. An Owner on the waiting list who obtains

the opportunity to rent or lease his/her Dwelling Unit, must present an executed lease to
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the Board or fo the Board's agent, within sixty (60) days of the date of notice that
he/she may rent or lease the Dwelling Unit, or that Owner will forfeit his/her position on
the waiting list. The Board may, in its discretion, grant an exception, for not more than
one (1} year at a time, to the limit provided in this paragraph, to a Dwelling Unit Owner
if, in its sole discretion, the Board determines that a hardship exists. Before the Board
may grant a hardship exception, the Board shall adopt standards and conditions as to
what circumstances might qualify as a hardship.

(2) General Lease Conditions. All leases, including renewals, shall be in writing,
and no lease shall be entered into for a term of less than one (1) year without the prior
written approval of the Board. No portion of any Dwelling Unit other than the entire
Dwelling Unit may be leased for any period. No subleasing is permitted. No Owner will
be permitted to lease or rent his/ner Dwelling Unit, if the Owner is delinquent in paying
any assessments or other charges due to the Association at the time the lease is
entered. All ieases shall be made expressly subject and subordinate in all respects to
the terms of the Declaration, By-laws and any rules and regulations promulgated by the
Board, as amended, to the same extentas'if the:tenant were an Owner and a member
of the Association; and shall provide for direct action by the Association and/or any
other Owner against the tenantwith or without joinderof the Owner of the Dwelling Unit.
The Owner of the Dwelling Unit shall supply, copies: of the Declaration, By-laws and
rules and regulations to the tenant prior to the effective date of the lease. In addition,
the Board shall have the power to promulgate such additional rules and regulations as,
in its discretion, may be necessary or appropriate concerning leasing.

(3) One Year Waiting Period. In addition to all other provisions, for a period of at
least one (1) year after an Owner's acquisition of a Dwelling Unit, the Owner cannot rent
or lease that Dwelling Unit for exclusive occupancy by one or more non-owner tenants.
After that time, the Dwelling Unit will be eligible to bedeased if all other conditions are
satisfied. In the case of the transfer of ownershipof a Dwelling Unit which was properly
leased under these rules by the previous Owner, the new Owner can continue with the
existing tease only to finish the then current term of not more than one (1) year. When
that term ends, the Owner, if he/she wants to lease his/her Dwelling Unit, must meet ali
requirements the same as other Dwelling’Unit Owners who are hot exempted.

(4) Owner is Stili Liable. No lease shall provide, or be interpreted or construed to
provide, for a release of the Dwelling Unit Owner from his/her responsibility to the
Association and the other Owners for compliance with the provisions of the Declaration,
By-laws and any rules and regutations promulgated by the Board, or from the Dwelling
Unit Owner's liability to the Association for payments of assessments.

(5) Approval of Form of Lease. Any Owner desiring to enter into a lease for his’her
Dwelling Unit shall submit the form of the proposed lease to the Board (which form
need not include the identity of the tenant or the rental amount) for review for
compliance with the requirements of thig Section (m). The Board may employ an
attomey in connection with any such review, and a reasonable fee may be charged to
the applicant to offset the expense so incurred. In the event the Board fails to approve



or disapprove the form of the lease within thirty (30) days after submission by the
applicant, the form of the lease shall be deemed approved. A copy of each executed
lease by an Owner (which may have the rental amount deleted) shall be provided to the
Board by the Owner within thirty (30) days after execution.

(6) Effective Date of Lease Conditions. These leasing restrictions shall not
apply to any Dwelling Unit of an Owner who, at the time of recording this provision, is
renting or leasing that Dwelling Unit for exclusive occupancy by one or more non-owner
tenants, so long as the Dwelling Unit continues to be owned by the same Owner and is
not occupied as a residence by that Owner. In order for this exception to apply, the
Dwelling Unit Owner must deliver a copy of the executed lease which is in effect at the
time to the Board within thirty (30) days after the recording of this document and shall
furnish a copy of any subsequent lease within thirty (30) days after its execution. Such
copy may have the rental amount deleted. Failure of such an Owner to timely deliver a
copy of any such lease to the Board shall result in the Owner's Dwelling Unit being
subject to these restrictions. However, in this latter circumstance, these restrictions
shall not apply to any lease executed priorto the effective date of these restrictions or
to any renewals thereof provideddn such lease so long as the occupants remain the
same. Any Dwelling Unit which falls under the exceptlion of this paragraph shall,
nevertheless, be counted as one of.the four (4) maximum Dwelling Units that may be
rented at any given time even though such maximum does not apply to restrict such
excepted Dwelling Unit.

(8) Institutional Mortgages. The provisions set forth shall not apply to any
institutional mortgage holder ef any Dwelling Unit which comes into possession of the
mortgage holder by reason' of any remedies provided by law or in equity or in such
mortgage or as a result of a foreclosure sale or other judicial sale or as a result of any
proceeding, arrangement or dead in lieu of foreclosure:

(n) Intentionally omitted.

EMERSON WOODS HOMEOWNERS ASSOQOCIATION, INC.

By: .
F. Donald Pear, President

ATTEST:




STATE OF INDIANA )
) SS:
COUNTY OF MARION )

l, m&&% a Notary Public in and for the County and State aforesaid,
do hereby certify tHat Emerson Woods Homeowners Association, Inc., by and through

its President, F. Donald Pear, and its Secretary, Lou Frizzeli, personally known to me to
be the same persons whose names are subscribed to the foregoing instrument,
appeared before me this day in person and acknowledged that they signed and
delivered the said instrument as his/their own free and voluntary act, and as the free
and voluntary act of said corporation for the uses and purposes therein set forth

GIVEN under my hand and Notarial Seat this l 1' day of !}igg >=( 2005.
I reside in_YUQ " (un M,ﬂ; @ﬁ}*{)ﬂ‘

County, Indiana Notary Public (Sigrfed)

My Commission Expires:

Sept. 215 s Uongo. G

Notary Public | (printed)



AFFIDAVIT OF MAILING
NOTICE TO FIRST MORTGAGEES

STATE OF INDIANA )
) 8S:
COUNTY OF MARION )

After being first duly sworn under oath, Lou Frizzell, the Secretary of the Emerson

Woods Homeowners Association, Inc.,, hereby deposes and says he has mailed a copy

of the foregoing Amendment of the Declaration by certified United States mail to all

holders of first mortgages of record entitied to such notice on this _{$day of
,20085.

Frizéell, S t

Before me, a Notary Public for the above County and State, personally appeared
OO Ffizzell , the Secretary of the Emerson Woods Homeowners Association, Inc,,
and after being duly sworn under oath, acknowledged the execution of the foregoing
Affidavit of Mailing Notice to First Mortgagees and stated the statements in said
Affidavit are true.

Witness my hand and Notarial Seahthis | ' dayof VVla N 2005

I reside in Q104

County, Indiana

Notary Public {Signgd)

My Commission Expires: _DOV] FICA
Spfﬂ-. 215t 200 Notary Public(Printed)
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